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PROVO, UTAH; JANUARY 2 9 ; 1 0 : 0 0 A . M . 
P R O C E E D I N G S 
THE COURT: Please be seated. This is 
January 29, 1997. This is the trial in the matter of 
ELM, Inc. vs. M.T. Enterprises, et al., Civil No. 
950400414. 
Mr. Harrington and Mr. Pace, are we ready to 
proceed in this matter? 
MR. HARRINGTON: Plaintiff is ready, your 
Honor. 
MR. PACE: Defendants are ready. We would 
ask the Court to invoke Rule 615 and exclude witnesses 
from the courtroom until such time as they're called. 
THE COURT: That's fine. 
MR. HARRINGTON: Your Honor, in light of the 
implication of the rule, Mr. Harward is going to be my 
representative. But at such time as he is testifying 
as a witness, I would like Mr. Stewart to remain as my 
representative, in other words, so I can have a 
client. 
Mr. Kofford, as you know, is in-house 
counsel. He is not a witness. As general counsel of 
ELM, I would ask that he remain. Mr. Sean Hosman 
behind me, your Honor, is an associate with Ray, 
Quinney and Nebeker, and I ask that he also be able to 
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remain. He is not a witness. I think the only person 
I then need to exclude is Mr. Brent Kidman. 
THE COURT: Okay. 
MR. PACE: Well, and Mr. Wayne Stewart. 
MR. HARRINGTON: Yeah, at such time -- what 
will happen, Mr. Stewart, is when Mr. Harward goes on 
the stand, I'll ask you to come back in. 
MR. PACE: And, your Honor, maybe I'm 
confused, but Mr. Kofford is listed as a plaintiff's 
witness. 
THE COURT: I guess he's no longer a witness. 
MR. HARRINGTON: He is no longer a witness, 
your Honor. 
MR. PACE: Well, we have not made a 
determination whether or not we're going to call him 
as a witness. He is listed on the witness list, and 
we'd ask him to be excused. 
MR. HARRINGTON: Mr. Kofford, I'm going to 
have to excuse you. 
MR. KOFFORD: Sounds goods. 
THE COURT: I'll allow brief opening 
statements. I'm familiar with this case, and so it's 
at your option if you want to make a brief opening 
statement or not. And maybe you may prefer to use 
more of that time in your closing statements, but it's 
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at your option, 
MR. HARRINGTON: With the concurrence of the 
Court, I would like just a few minutes, your Honor, as 
an opening statement. I'm John Harrington. Along 
with me is John Hosman. We're with the law firm of 
Ray, Quinney and Nebeker. We represent ELM, Inc. 
THE COURT: Excuse me. Is she a witness in 
this case? 
MR. PACE: No. I don't recognize her. 
THE COURT: Okay. 
MR. HARRINGTON: Your Honor, the purpose of 
opening statements being a means to outline and 
preview the evidence, I'm going to go very quickly to 
the evidence that will be given. And the only witness 
that we will call in our case in chief is Mr. James 
Harward. 
Mr. Harward is the president of ELM, and he 
will very briefly review the contract employee 
agreement that initiated the relationship with M.T. 
Enterprises. He will then immediately go give 
testimony as to the problems that were experienced by 
ELM with M.T. Enterprises. And his testimony will 
highlight the occurrence of bad checks that started in 
November and December of 1994. His testimony will 
then highlight those areas in which ELM started to 
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work with M.T. Enterprises to resolve those 
difficulties. 
As of March of 1995 he will give testimony 
that, in fact, the indebtedness, that amount over and 
above the current payrolls, was about 17,000, He will 
also give testimony as to conversations he's had with 
the defendant Morris Told in which Mr. Told by his own 
admission said that the situation was only going to 
get worse* 
Mr. Harward will then also talk and give 
testimony as to what efforts were made by ELM to 
assist M.T. Enterprises, and those briefly will 
consist of testimony with respect to directing 
Mr. Told to other banks, such as Draper Bank, and 
other financial institutions where he might obtain a 
loan. Because of the nature of the indebtedness, 
there were unsecured, uncollateralized loans 
unvoluntarily being made by ELM to M.T. Enterprises. 
Mr. Harward will then testify as to in the 
spring of 1995 why, in fact, ELM could not tolerate 
the further delinquencies perpetrated by M.T. 
Enterprises. 
Finally, he will then testify as to meetings 
that happened in April of 1995, culminating in a 
meeting in ELM's offices in Orem, Utah, attended by 
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Morris Told in which a payment agreement was given to 
Mr. Told. At that time the terms of that payment 
agreement were outlined to Mr. Told and explained to 
him. At that time it was also explained that they 
could no longer fund payrolls for M.T. Enterprises 
without him signing that payroll agreement. 
Finally, there will be testimony that 
Mr. Told left that meeting without having signed the 
agreement saying that he wished to consult with 
counsel. Then Mr. Harward will testify as to the 
execution of that payment agreement. He will tell the 
Court actually how that happened, the negotiations 
back and forth. At that time then I will move for the 
introduction of the payment agreement into evidence. 
Mr. Harward will then give testimony as to 
any threats of prosecution, criminal prosecution, with 
respect to bad checks. And his testimony will be that 
quite simply there were no such threats. 
Then, your Honor, I will do a quick 
transition as to the damages. Mr. Harward will 
testify as to the outstanding principal of $116,000 
approximately. He will then talk about the interest 
rate that is contained in the payment agreement. And 
Mr. Harward will spend a little bit more time at that 
juncture to explain why the interest rate was what it 
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was, in other words, why it was appropriate that there 
be 36 percent interest with respect to the outstanding 
balance. And he will go and explain why there is such 
a severe damage being wrought upon ELM because of the 
failure of M.T. Enterprises to pay the outstanding 
balance, and he will explain why that type of 
agreement existed. 
Finally, Mr. Harward will testify as to the 
attorneys1 fees. Mr. Harward will have in his 
possession a copy of the attorneys' fees and the cost 
of collection. We will move for the entry of that 
evidence. And finally he will then talk about the 
total claim of approximately $230,000. 
Your Honor, I would like to take one moment, 
though, in talking about what I think will be the 
majority of the testimony today which will be with 
respect to the duress claim. And I would invite the 
Court and suggest that the real nut, the real gravamen 
of this argument is as to any testimony or documents 
with respect to the consent of Mr. Told signing that 
payment agreement. At any time he has to go at a 
level of proving that there was a total negation of 
his consent to that agreement. 
Finally, we're also going to ask the Court to 
pay close attention to the testimony with respect to 
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letters that were given by ELM pursuant to Section 
7-15-1 of the Utah Code Annotated- That is the 
provision and the notice required with respect to 
dishonored checks. And we're going to ask the Court 
to pay particular attention to what the statute 
requires of ELM in stating to M.T. Enterprises as to 
the nature of the bad checks. Thank you, your Honor. 
THE COURT: Thank you. 
MR. PACE: Your Honor, if I could reserve my 
opening statement for when we begin our case in chief. 
THE COURT: Okay. That's fine. 
MR. HARRINGTON: Your Honor, we would call 
Mr. James E. Harward to the stand. 
THE COURT: Come forward, Mr. Harward. My 
clerk will administer an oath to you. 
THE CLERK: Raise your right hand. 
JAMES HARWARD, 
called as a witness by the Plaintiff, was duly 
sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRINGTON: 
Q Mr. Harward, if you could state your name for 
the record, please. 
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A James E. Harward. 
Q And what is your position and 
responsibilities with ELM, Inc.? 
A Ifm the president of ELM, Inc., and my 
responsibilities include overseeing the management and 
day-to-day operation of the company and have various 
department heads report to me. 
Q Mr. Harward, could you briefly describe for 
the Court the relationship that existed in the fall of 
1994 between ELM and M.T. Enterprises? 
.A We had a contract employee agreement with 
M.T. Enterprises. 
Q And what were the terms and conditions 
generally with respect to the contract employee 
agreement? 
A The terms and conditions generally were that 
we would process and prepare the payroll for Mr 
for M.T. Mechanical or M.T. Enterprises, present that 
to M.T. Enterprises on payday. They would then pay 
the invoice amount to us. 
Q Now, did you have any problems with M.T. 
Enterprises with respect to their performance under 
the terms of the contract employee agreement? 
A Yes. 
Q And can you describe those briefly for the 
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Court? 
A They began to bounce checks and not pay for 
payrolls. 
Q So the record is very clear, when you say 
bounce checks, can you describe that for us? 
A They would give us checks that when we would 
present for payment would not clear the bank. 
Q Okay. Now, those payments that were made by 
M.T. Enterprises pursuant to that and those bounced 
checks, they were in payment pursuant to the contract 
employee agreement, were they not? 
A Yes. 
Q What was ELMfs response to those financial 
difficulties being experienced by M.T. Enterprises? 
A Our response was: We are not a bank. We're 
not lending money. We cannot afford to do it. We do 
not have a price built into that to accommodate that 
kind of thing. We're not secured. We can't do that. 
And the terms of the agreement are a cash basis, and 
we need to be paid upon presentation of the invoices. 
Q Okay. Now, as a result of those financial 
difficulties, did you announce a breach or did you 
terminate your relationship in the fall of '94 with 
M.T. Enterprises? 
A No. 
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Q Okay. What did you do? 
A We attempted to work with Mr. Told of M.T. 
Enterprises in reconciling the account. And the 
difficulty is he was on a weekly pay period, and 
sometimes it was one or two or three pay periods away 
before we'd find out that the checks had bounced. And 
by that time he had accumulated more payrolls, and he 
was doing it on a rather infrequent basis. 
Q If you could just drop out for a second and 
explain how those moneys and the payrolls are 
exchanged so the Court understands why you would get a 
bounced check after the fact, if you will. 
A. What we would do is prepare the payrolls, fax 
down a copy of the invoice so that they could be 
reviewed for accuracy and to notify them how much the 
invoice was going to be. We then have couriers that 
deliver those payrolls on site and pick up a check, 
and we would do that usually the day after or the day 
of the faxing of the invoice. 
Q And then the check would clear the bank 
within two or three days -- or it would be deposited 
and --
A We would deposit it that day or the next day 
in the bank. 
Q Okay. Now, you worked with Mr. Told as to 
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his problems. What did that consist of? Did you 
carry balances for him? 
A We carried balances for him. We listened to 
his stories. We were sympathetic to his money 
problems and his cash-flow problems. During a course 
of six-month period we suggested alternatives for him 
to go and try and help in his situation. 
Q Be more specific, if you could, as to those 
suggestions. What did you suggest to him? 
A I suggested that he go to various banks and 
go talk to his bank and referred him to a friend of 
mine at Draper Bank. And there were several other 
places that I referred him to in hopes that he could 
alleviate the money problems and basically let them 
lend him the money as opposed to us lending him the 
money which is what in essence happened. 
Q Okay. Now, did the situation get better or 
worse? 
A It got worse. 
Q Okay. And what was Mr. Told's response when 
confronted with this worsening situation? 
A We kept hearing different stories of money 
coming in and change orders that were going in and 
money owed to him from other phases of other jobs and 
accounts receivable and all kinds of other things. He 
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was sure he was going to have money on this date, and 
that date would come and nothing would happen. And we 
kept going on and on and on like this, and it just was 
not improving, and it kept getting worse and worse and 
worse. 
Q In light of that worsening situation, what 
was the response from ELM? 
A Our response was that we needed to put him on 
a set payment schedule, get the balance into another 
category so that we weren't carrying it on the 
invoices, and that we would know and have some sort of 
plan as to how he was going to attack and pay that 
balance. In addition, he had to stay current on all 
of his existing payrolls. He could not incur any 
additional debt. 
Q Okay. When did you tell Mr. Told this? 
A I told him that all along. The culmination 
began basically in April when I was sending him to 
other people to try and borrow money to pay us off and 
do all kinds of things. That was the attempt to focus 
on that to get us paid off and get rid of that balance 
and debt. 
Q Now, if you could focus in on the payment 
agreement itself. When was that presented or 
suggested to Mr. Told? 
Vonda Bassett CSR, RPR (801) 429-1080 
17 
A That was roughly in April, at the same time. 
It was either you've got to work out a payment 
arrangement with us, or you've got to borrow the money 
and get us paid off. Those were the options. 
Q Okay. Now, was there any conversations or 
meetings with Mr. Told with regards to the payment 
agreement? 
A Yes. Mr. Told came to our office in Orem to 
discuss the options that were available to him and 
what we were going to do about it. 
Q Okay. To the best of your recollection, do 
you know who was in attendance in that meeting in Orem 
in April? 
A Morris Told, Brent Kidman, Wayne Stewart, and 
myself, of course. 
Q Okay. Now, what transpired at that meeting? 
A We presented to him the payment agreement or 
a copy of the payment agreement and went over it with 
him as this is one of the alternatives that we need to 
do so that we know what's going to happen and we can 
monitor it better. 
Q Did you explain the terms of the payment 
agreement to him? 
A Yes, we did. 
Q What was the reaction of Mr. Told as you 
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observed it? 
A The reaction — basically, he thought the 
interest rate was kind of high, 
Q Okay. What was the culmination or result of 
the meeting? How did it end? 
A Well, we explained to him our reasoning for 
the interest rate, that we're not a bank, and it's 
compensating us for the lost use of the money during 
this period of time. And he explained that he wanted 
to review it with his legal counsel and that he would 
get back to us. 
Q Now, between the time of that meeting in 
April and the execution of the payment agreement on 
June 5th of 1995, what transpired between that time 
period? 
A We had a lot of conversations mainly about 
what he was doing, was he getting any loans, was he 
working with the banks, what was happening, is he 
going to sign the payment agreement, what are we 
doing, how is the money situation coming, are you 
paying your payrolls, you know, what's happening. 
Q Okay. Now, with respect to the payment 
agreement, was ELM prepared to stop or terminate 
funding payrolls if he didn't sign the payment 
agreement? 
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A Yes. 
MR. HARRINGTON: Now, the payment agreement 
itself at this time, your Honor, I would like to give 
a copy to the witness, if I may approach. 
THE COURT: Yes. 
MR. HARRINGTON: Your Honor, if you'd like 
another copy. 
THE COURT: I have it. 
MR. HARRINGTON: You have it. Very well. 
Q (BY MR. HARRINGTON) Let me do this. 
Mr. Harward, if you could, let's turn to the second 
page. And my question to you is do you recognize one 
of those signatures? 
A Yes, I do. 
Q Okay. And that is your signature? 
A That's correct. 
Q And what has been marked as Plaintiff's 
Exhibit No. 1 is the payment agreement? 
A That's correct. 
Q Okay. Was that signed by Morris Told on or 
about June 5th, 1995? 
A Yes. 
Q Okay. Now, this payment agreement --
MR. HARRINGTON: And, your Honor, before I 
forget, can I move to have this admitted into 
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evidence? 
THE COURT: Okay. 
MR. PACE: No objection. 
THE COURT: Plaintiff's Exhibit 1 is 
received. 
(Plantiff's Exhibit No. 1 
was received into evidence.) 
Q (BY MR. HARRINGTON) The terms of this 
payment agreement, the principal interest due that 
date, how much was that? 
A $116,930.95. 
Q Now, paragraph number two relates to the 
interest. That is 36 percent. Do you see that? 
A Yes. 
Q Okay. Mr. Harward, I want you now, if you 
can, to explain why that interest rate was inserted in 
there? What's the purpose of that, and what type of 
compensation it is to ELM? 
A Okay. Our business is such that we work on 
very, very slim margins. Our average gross profit is 
basically about between three and four percent of 
payroll. Out of that we have to pay all of our 
expenses. We have a staff of about 50 people that 
provide the services that is encompassed in our 
administrative fee. We turn that money over weekly on 
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that in order to generate the kind of money necessary 
to run our operation. 
Without the ability to use that money and 
turn it over on a weekly basis, we're losing that 
three or four percent weekly administrative fee that 
we would normally get. And in order to compensate --
and, secondly, we're not a bank. We do not lend money 
to our clients. We can't afford to do it. We're not 
set up to do it. We don't have the things in place to 
do it. It's just not our position to do that. And in 
order to try to compensate us for those who get caught 
in a bind and have cash-flow problems we once in a 
while will let them carry a payroll, but we always 
have them pay whatever fee it was going to be that we 
would lose in order to get that. 
In this particular instance it became 
apparent that over this period of time that he was 
going to have a rough time paying this in any rapid 
fashion. And so, in fact, we explained this to him 
why we had the interest rate in there. It's basically 
to compensate us for the loss of the use of the money, 
which in reality is far more than what is in here. 
In reality we lost 12 percent compounded for 
the month. We were able to use that for a given 
month. And at 36 percent or 3 percent or roughly --
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well, 12 percent or whatever it comes out to be a 
month, doesn't even compensate us for the loss of the 
use of that money. 
Q Okay. Mr. Harward, let me ask you some 
specific questions. In conjunction to this payment 
agreement, did you have the outstanding balance 
secured or collateralized in any way? 
A No. 
Q Did you attempt to do that? 
A Yes, we did. 
Q And I take it that that request for 
collateralization was unable to be completed by 
Mr. Told? 
A That's correct. 
Q Now, at that time this was an unsecured loan 
in effect. Did you have any credit rating? I know 
you're not a banker, but would you consider Mr. Told 
to be a good credit risk? 
A At this given time we thought if Mr. Told 
would personally guarantee it, we thought that was 
sufficient security. 
Q He knew that it was a personal guarantee? 
A Yes. 
Q Let me ask you this. On paragraph 3 of 
the -- excuse me — 3(b) it says that payment must be 
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received by ELM on July 30, '95. Where did that date 
come from? 
A That came from Mr. Told. He figured that by 
the time he got all of these account receivables in, 
got all these things done, he could pay this off by 
July 30th. 
Q Let me ask you this. Has ELM had a loss of 
the same magnitude as M.T. Enterprises before or 
since? 
A Oh, no. This is devastating to our company. 
Q Now, Mr. Harward, if I might approach again 
with what has been marked as 2B, Plaintiff's 2B. And 
if you could for the record, please identify that 
collection of documents. 
A These are the billing statements received 
from Ray, Quinney and Nebeker with regard to this 
collection matter. 
Q Okay. Now, as president are you in the 
position of authorizing the payment of these fees? 
A Yes. 
Q Have these fees been paid? 
A Yes, they have. 
Q So in other words, you've written a check and 
it's been received by Ray, Quinney and Nebeker, and 
the expenditure has been completed? 
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A That's correct. 
Q Now, the total of this -- I'm not sure I have 
a total tape. It's $38,057.51. Does that comply with 
your recollection? 
A I'm painfully aware of that bill, yes. 
Q Thank you. Now, for the total claim then 
with respect to the principal of $116,000 
approximately, the $75,000 approximately of accrued 
interest, and the $38,000, it equals $230,479.07. 
Does that again comply with your recollection of the 
amounts? 
A Yes, it does. 
MR. HARRINGTON: Okay. Your Honor, I would 
now move for the introduction of Exhibit 2B, but I 
would also note to the Court that 2B is the unredacted 
version. There are two versions. 2A has been given 
to Mr. Pace. 2B is the copy that still retains the 
privileged information that appears in our billings. 
MR. PACE: Your Honor, I need to make an 
objection at this time with regards to that. There 
are a number of the redactions, the blackouts, that 
are made which make it impossible in a number of 
instances to determine whether or not the portions 
that are billed here are relevant to the case in 
chief. They contain information that is apparently 
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billed to ELM. There's no way to tell that these are 
charges that Ray, Quinney and Nebeker made regarding 
this contract and this case, 
THE COURT: Do you have a response? Do you 
object to 2A or 2B? 
MR. PACE: I've only been given 2A. And as I 
look at 2A and prepared a cross-examination on 2A, 
it's impossible for me to -- some of the questions are 
required to be asked regarding what are in these 
redactions. I honestly don't know how to --
MR. HARRINGTON: Your Honor, if I might. 
THE COURT: Go ahead. 
MR. HARRINGTON: Okay. Obviously, in this 
day and age where billings have to be so very 
complete, it is now almost inevitable that there is 
privileged information. When I, for example, talk to 
Mr. Harward and there is an "re:", we're talking about 
privileged information. In this day and age it's just 
inevitable that billings include privileged 
information. 
I would submit to the Court -- and the reason 
that I gave both copies to the Court was if there's 
any question in the Court's mind, we would certainly 
be amenable to an in camera inspection. But I simply 
can't waive privilege in giving this, and I've 
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explained that to Mr. Pace previously. 
MR. PACE: And I understand that. What I'm 
going to be forced to request, your Honor, is that I 
be allowed to cross-examine Mr. Harrington then as to 
the statements within these billing statements; 
otherwise, there's no way for me to feel satisfied. 
THE COURT: That's fine. I'll allow that. 
You can ask him about these statements. 
MR. PACE: If we could just reserve that, and 
do that --
THE COURT: That's fine. 2B is received. 
(Plantiff's Exhibit No. 2B 
was received into evidence.) 
MR. HARRINGTON: Your Honor, we have no 
further questions of Mr. Harward at this time. And 
the plaintiff rests its case. I'm sorry. I take that 
back. I have one other question that I need to ask to 
complete this circle. 
Q (BY MR. HARRINGTON) Have you received any 
payment from M.T. Enterprises pursuant to the payment 
agreement? 
A No. 
Q Have there been any other promises entered 
into by M.T. Enterprises and ELM that would abrogate 
or otherwise amend the payment agreement? 
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A No. 
Q Has the payment agreement been breached? 
A Yes, it has. 
MR. HARRINGTON: We have nothing further, 
your Honor at this time, and we would rest. 
THE COURT: Okay. Cross-examine. 
CROSS-EXAMINATION 
BY MR. PACE: 
Q Mr. Harward, isn't it true a few months 
ago -- prior to a few months -- prior to July of 
1996 -- prior to December of 1996 you were the 
corporate counsel for ELM? 
A Yes. 
Q And isn't it true you were corporate counsel 
for ELM during the time period of September 1994 
through July of 1995? 
A Yes. 
Q Isn't it true that in the process of 
submitting the payroll for M.T. Enterprises, that M.T. 
Enterprises had requested during that time period, 
September 27th, 1994 through July of 1995 -- that they 
had requested that ELM provide a certified payroll? 
A Is it possible? 
Q Is it true? 
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A No. 
Q They did not request that? 
A No. 
Q Isn't it true that in late December --
January of 1994 that M.T. Enterprises began to have — 
carry a balance with ELM? 
A Roughly that period of time, yes. 
Q In January of 1995 -- at the end of January 
of 1995 what was the balance that M.T. Enterprises was 
carrying with ELM? 
A I have no idea at this point. 
Q Can you give me a rough approximation? 
A The end of January of 1995? 
Q Uh-huh. 
A I don't know. 
Q Okay. Isn't it true that the balance that 
they were carrying they were able to pay down 
considerably during February and March, and it got to 
a point where in March it was only approximately 
$15 , 000? 
A It did get down to a low point of about that, 
yes . 
Q And during your dealings with M.T. 
Enterprises, isn't it true that you received from M.T. 
Enterprises checks that were postdated? 
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A No, that is not true. 
Q Isn't it true that you received checks from 
M.T. Enterprises that M.T. Enterprises stated to ELM, 
do'not -- there is not sufficient funds to cash these 
checks at the present time? 
A No. 
Q So you're denying that M.T. Enterprises ever 
said to ELM when they were delivering checks to ELM 
that this check would not clear? 
A Not that I know of. 
Q To yourself personally? 
A Pardon me. 
Q You're not aware of that as yourself 
personally or as a representative of ELM? 
A Is there a difference? 
Q Yes, there is. Do you have any knowledge of 
anyone in ELM being told by M.T. Enterprises as checks 
were delivered to ELM that those checks would not 
clear? 
No. A 
Q Isn't it true that you were present during 
the deposition of Wayne Stewart? 
A That's correct. 
Q Isn't it true that in the deposition of Wayne 
Stewart, Wayne Stewart testified that on occasion 
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Morris Told would give checks to ELM and state that 
they would not clear, you'd have to deposit them the 
next day at three or four? 
A I don't recall that, but whenever his 
deposition says. 
Q Do you have any reason to doubt Wayne 
Stewart's credibility? 
A No. 
Q So point in fact then, if Wayne Stewart said 
that, then you would have personal knowledge that M.T 
Enterprises had delivered checks to ELM and stated to 
ELM that they would not clear at the present time? 
A No, not necessarily. 
Q Isn't it true that in March of 1995 three 
checks in particular were delivered to ELM in the 
amount of $5,000, $14,900 and $15,000? 
A If you can present those to me, I could 
probably answer the question. 
MR. PACE: May I approach, your Honor? 
THE COURT: Yes. 
Q (BY MR. PACE) Let me show you what's been 
marked as Defendant's Exhibit 32 and ask you to turn 
to page 4, 5, and 6 of this document. Do you 
recognize -- looking at -- I'm sorry. Looking at 
page 1 of this document, do you recognize this? 
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A Page 1? 
Q Yes. 
A Not page 4? 
Q Let's start with page 1. 
A Okay. 
Q Do you recognize this? 
A I do. 
Q And what is it? 
A It is the standard form letter that we send 
out on insufficient funds checks. 
Q Turn to page 2. Do you recognize this? 
A Same. 
Q Page 3? 
A It's the same. 
Q Okay. Turn to page 4, 5, and 6. Do you 
recognize those? 
A I don't necessarily recognize them. I see 
them as checks written to ELM with the unsufficient 
funds stamp on them. 
Q Okay. Isn't it true that these three checks 
when delivered to ELM during March that M.T. 
Enterprises specifically told ELM that these checks 
would not clear at the time they were given? 
A No. 
Q At some point in time ELM delivered some of 
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these checks to the bank? 
A It would appear that that was the case, yes. 
Q And they returned on insufficient funds? 
A Yes. 
Q Isn't it true when they were returned marked 
insufficient funds, that you met with other members of 
ELM and discussed what should be done regarding Morris 
Told's case and M.T. Enterprises? 
A We constantly meet with regard to accounts 
that are delinquent. 
Q But you specifically met with regards to 
these bounced checks? 
A I would assume that we did, yes. 
Q Isn't it true that at that meeting you were 
representing ELM as corporate counsel? That was your 
position at the time? 
A My position at the time was president and 
acting general counsel. 
Q You already testified that you were corporate 
counsel during this time period; is that correct? 
A That's correct, as well as president. 
Q So you failed to answer my question. It's 
true that you did represent ELM at that time as 
corporate counsel? 
A Yes. 
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Q Okay. Thank you. Do you need a drink of 
water? 
A No. Thank you for asking. 
Q During that meeting isn't it true that you 
discussed what different options were available to ELM 
with regard to these bounced checks? 
A We always discussed the options that were 
available, yes. 
Q Isn't it true that there was a whole myriad 
of options that ELM could have -- that were available 
to ELM? 
A That's correct. 
Q One of the options is to immediately stop the 
contract? 
A That ' s correct. 
Q Declare the contract in breach; correct? 
A It wouldn't necessarily be in breach. It 
would simply be that we would terminate providing the 
services under the terms of the contract. 
Q And I assume -- could you please tell the 
Court the date of this letter? 
A March 3 1st. 
Q Okay. How long -- strike that. At this 
meeting then it was discussed that one of your options 
was that we could terminate the contract wirn M.T. 
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Enterprises? 
A That's correct. 
Q We're under no obligation at this point to 
submit any further payrolls to him? 
A That's correct. 
Q To get any further in debt to him? 
A That's correct. 
Q And the point -- it's true -- you previously 
testified that during March the indebtedness to M.T. 
Enterprises was approximately $15,000. It had gotten 
down to that low point of $15,000; correct? 
A Yes. 
Q So point in fact, if you had terminated the 
contract with M.T. Enterprises at that point, the 
indebtedness of M.T. Enterprises would have been no 
more than the previous balance plus these insufficient 
funds checks? 
A That's correct. 
Q Is it true there were other options available 
to you? 
A Yes. 
Q You could continue to make payroll to M.T. 
Enterprises? 
A Yes. 
Q You could continue to make payroll to M.T. 
Vonda Bassett CSR, RPR (801) 429-1080 
35 
Enterprises and not ask anything in return? 
A That is an option. 
Q That is an option. And that choice would 
have been continue operating underneath this September 
27th, 1994, agreement; correct? 
A Yes. 
Q Isn't it true that there were other options 
available to you? 
A Yes. 
Q You could sue M.T. Enterprises civilly? 
A That's correct. 
Q And if you're going to sue M.T. Enterprises 
civilly and if you want to recover attorney's fees for 
those bounced checks, you're required to give 
notification to M.T. Enterprises pursuant to Utah law; 
correct? 
A Say that again. 
Q Isn't it true that if you're going to sue 
M.T. Enterprises civilly for bounced checks and if you 
intend in that lawsuit to recover attorney's fees for 
those bounced checks, you're required to comply with 
7-15-1 and give certain notification to M.T. 
Enterprises? 
A That's correct. 
Q Isn't it true that you can also deliver these 
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checks to be -- to initiate criminal prosecution 
against M.T. Enterprises? 
A That is correct. 
Q Are there any other options available to you? 
A There are many options available. 
Q Okay. Isn't it true that the option that was 
chosen by ELM was to initiate the proceeding of 
preparing to file a civil lawsuit against M.T. 
Enterprises and preparing to allow criminal 
prosecution to begin; correct? 
A What we did was follow the law that we had to 
follow in order to do what we would have to do in the 
future. We had to send out notification within a 
certain period of time after notice of dishonor and to 
give the opportunity for them to make good on those 
bounced checks. 
Q That's correct. But my question was you 
chose to do that. You weren't under legal obligation 
to send out notification. 
A It's company policy to send these out to 
everyone. 
Q That was a decision on behalf of ELM;correct? 
A Of course. 
Q There's no legal obligation to initiate -- to 
send out a letter such as this; correct? 
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A There is a legal obligation if you want to 
comply with the terms of Utah Code Annotated Section 
7-15-1. 
Q That's true if you intend to sue and collect 
attorney ' s fees? 
A If you want to maintain your options so that 
you have that option available to you in the future if 
you have to do that. 
Q Okay. Let's look at this letter in 
particular. Did you prepare this letter? 
A I did not. 
Q Is this a form that ELM has? 
A Yes. 
Q Did you prepare the form? 
A No. 
Q Did you review the form? 
A I did. 
Q Okay. Isn't it true that the final 
paragraph -- the final two paragraphs of this letter 
refer to the criminal code and requirements that can 
be -- things that can be exacted pursuant to that 
criminal code? 
A Yes. 
Q Isn't it true that a reasonable person 
reading this letter should take notice that there was 
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a 14-day time period given in the first paragraph of 
that letter? 
The letter says that they have 14 days to 
pay 
Q Okay. And the letter also states, does it 
not, that if they do not within 14 days, appropriate 
civil action may be filed against you for the amount 
due and owing? 
A That's correct. 
Q And then it also says in addition the 
criminal code, and then it sites the criminal code? 
A That's what it says. 
Q So isn't it true that a reasonable person 
reading this letter, receiving this letter in the 
mail, would have understood that if they did not -- if 
they were not able to take action within 14 days, that 
both a civil lawsuit would be initiated as well as the 
possibility of the criminal action against them? Yes 
or no. 
A Yes. 
MR. PACE: Your Honor, I move that Exhibit 32 
be entered as evidence. 
MR. HARRINGTON: No objection, your Honor. 
THE COURT: 32 is received. 
(Defendant's Exhibit No. 32 
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was received into evidence.) 
Q (BY MR. PACE) Continuing on, isn't it true 
that prior to mailing out this letter, an individual 
from ELM contacted Morris Told with regard to the 
bounced checks? 
A I have no knowledge of that. 
Q Does your statement, "I have no knowledge," 
mean that you did not contact him or that no one from 
ELM contacted him? 
A I have no knowledge of somebody contacting 
him. Somebody may have contacted him, and I may have 
talked to him about it. But specifically about these 
checks, I have no knowledge. 
Q But it's fair statement that -- and you 




A Quite a few. 
Q And a fair assessment that it's very likely 
that you contacted him prior to him receiving this 
letter with regards to the bounced checks? 
A I would have talked to him before and after 
he would have received this letter. 
Q Isn't it true that when you contacted him, 
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you would have told him what the ramifications of 
bouncing checks to ELM would have been? 
A Not necessarily, no. 
Q Isn't it true that you would have informed 
him that because he bounced checks to ELM, ELM would 
consider filing a civil lawsuit and pursue criminal 
prosecution? 
A I did not do that. 
Q You did not do that? 
A No. 
Q Isn't it your job as corporate counsel? 
A I did not see Mr. Told as corporate counsel. 
I went to see Mr. Told as the president of ELM in an 
attempt to resolve this difficult situation. 
Q So as corporate counsel it's not your job to 
pursue almost $35,000 worth of bounced checks? 
A No. 
Q Okay. Getting back to the options that ELM 
had and decided upon pursuing, isn't it true that ELM 
decided that the option that they would take in this 
instance is to send out this notification letter; 
correct? 
A We did send it out, yes. 
Q And second step, to not terminate the 
agreement with M.T. Enterprises initially? 
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A That is correct. 
Q To continue making payroll for M.T. 
Enterprises? 
A That is correct. 
Q And to — fourth, further secure the 
agreement with M.T. Enterprises by having M.T. 
Enterprises sign an additional agreement? 
A In March our attempt was only to get it paid 
Q I'm talking about the total option package 
that ELM had discussed as to what their arrangement 
would be. And you stated on direct, is it not true, 
that ELM presented to Morris Told a further repayment 
agreement? 
A We presented to him a payment agreement to 
try to get the balance paid off. 
Q Okay. That has been --
A It's Exhibit 1. 
MR. PACE: Where is Exhibit 1? 
THE COURT: He has it. 
MR. PACE: May I approach? 
THE COURT: Yes. 
MR. PACE: One moment. 
(Time lapse.) 
MR. PACE: May I approach? 
THE COURT: Yes. 
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Q (BY MR. PACE) Mr. Harward, I'm going to 
show you what's been marked as Defendant's Exhibit 14. 
MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) Do you recognize that, sir? 
A Yes. 
Q And what is it? 
A It's the contract employee agreement of 
September 28th. 
Q And is this the contract employee agreement 
that ELM and M.T. Enterprises was operating under 
during 1994 up through June 5th, 1995? 
A Yes. 
Q I'd like -- and you have there in your 
possession in front of you a copy of Plaintiff's 
Exhibit 1 and Defendant's Exhibit 14? 
A Yes. 
Q Okay. I'd like you to answer a few questions 
with regards to those. Isn't it true that in 
Defendant's Exhibit 14 there is no personal guarantee 
on behalf of Morris Told? 
A That is correct. 
Q Isn't it true in Defendant's Exhibit 14 the 
only party obligated underneath this contract is ELM 
and M.T. Enterprises — I'm sorry, M.T. Mechanical. I 
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misspoke. Defendant's Exhibit 14. 
A M.T. Mechanical. 
Q And isn't it true that Morris Told signed 
this as president? 
A Yes. 
Q And that he stated it was an S corporation? 
A Yes. 
Q Isn't it true that as you stated in direct 
one of the main reasons why ELM pursued the option of 
securing a second agreement with M.T. Enterprises is 
so that they would be further collateralized and have 
further security that there would be repayment? 
A That was one of the reasons, yes. 
Q Looking directly at Plaintiff's Exhibit 1, 
isn't it true that in Plaintiff's Exhibit 1 there 
is -- Morris Told would be obligating himself 
personally for the amount listed there? 
A Yes. 
Q And that personal obligation did not exist in 
Defendant's Exhibit 14; correct? 
A That's correct. 
Q Isn't it true that if somebody personally 
obligates themselves, that all of their personal 
assets can become subject to collection upon that 
agreement? 
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A That is correct. 
Q Whereas without that agreement, ELM would be 
forced to look solely to the assets of M.T. 
Mechanical? 
A Not necessarily. 
Q Unless there was a bond or some other 
mechanism? 
A That's one of the options available. 
Q Unless they were able to pierce the 
corporation veil or something? 
A That's another option that is available. 
Q But the clearest, easiest method to get at 
Morris Told's personal assets is to have him sign a 
personal guarantee? 
A Yes. 
Q It's quite a large change from the first 
agreement; correct? 
A Yes, it is. 
Q You're bringing an entirely new party into 
this agreement? 
A Yes. 
Q Isn't it true that also there was another 
substantial change to the agreement, that of the 
interest rate? 
A Yes. 
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Q And the first -- in Defendant's Exhibit 14, 
there is no interest being charged? 
A I'm not going to agree with that statement. 
Q Do you care to rethink that? 
A Let me explain myself. 
Q No, let me ask a question. 
A Do you want me to answer the question, 
counselor? 
Q No, let me ask you a question. Isn't it true 
that in your deposition you stated that there was no 
interest being charged in the contract employee 
agreement? 
A That's true. 
MR. PACE: Your Honor, I move that the 
Defendant's Exhibit 14 be admitted into evidence. 
MR. HARRINGTON: No objection, your Honor. 
THE COURT: Received. 
(Defendant's Exhibit No. 14 
was received into evidence.) 
Q (BY MR. PACE) Isn't it true you stated on 
direct examination that the balance that M.T. 
Enterprises carried with ELM began to increase during 
late March and April considerably or words to that 
effect? 
A The balance fluctuated all over the place 
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starting in November and ending up at the low point of 
March or April of roughly $17,000. 
Q And after the bounced checks hit, it began to 
rise considerably? 
A There had been several bounced checks prior 
to March. 
Q But after mid March the balance from that 
point on climbed steadily? 
A It did. 
Q Okay. And isn't it true that it reached a 
culmination — as in your words exactly on direct, in 
April it reached a culmination where you decided to 
present to M.T. Enterprises this repayment agreement? 
A That's correct. 
Q And this repayment agreement was presented to 
M.T. Enterprises at a meeting? 
A Yes. 
Q Isn't it true that you actually -- you 
yourself personally were not present when the payment 
agreement was handed to Morris Told, that that was 
Wayne Stewart and Morris Told in his office? 
A The original payment agreement was presented 
by the three of us in the office. Now, whether 
Mr. Stewart supplied another payment agreement or a 
copy or another form of that later, I don't know. 
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Q Isn't it true that at some point in this 
conversation Mr. Stewart and Mr. Told went into their 
office and they spoke personally? 
A I don't have any knowledge of that. 
Q You were there, were you not? 
A I w a s . 
Q Okay. Then you would have knowledge of it? 
A I don't know if they went in there or not. I 
don't remember. 
Q Okay. Isn't it true that when you presented 
the payment agreement to Morris Told, you stated 
"You've got to work out this payment. Without it, you 
either got to borrow the money or you've got to pay 
us," or words to that effect? 
A I'd been telling him that for months. We 
needed to get the money. 
Q My question to you was or what? 
A Or what? 
Q Uh-huh. What did you say? End the phrase. 
The phrase did not end there. End the phrase. When 
you said you either have to pay us or sign this 
agreement or what? 
A I was never very specific with Mr. Told. I 
said, "We've got to work this account out. I've got 
to get the money in here. We're not a bank. We need 
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to be paid." 
Q Isn't it true Mr. Told was scared? 
A I have no idea what Mr. Told was. He told us 
a lot of stories. We were very congenial. He was 
very cordial. We had great conversations. We had 
good discussions. We worked very hard with Mr. Told 
to get this account paid. 
Q My question to you was isn't it true that 
Mr. Told was scared? 
A I have no idea what Mr. Told was. He did not 
appear to be that way to me at all. 
Q Isn't it true that during your dealings with 
Mr. Told during March, April, May that you attempted 
to at least in some instances to be cordial with him, 
to be helpful to him? 
A We were always cordial and helpful to 
Mr. Told. 
Q Isn't it true that you used phrases such as 
"Look, to keep you from getting thrown into jail, why 
don't we try to get this loan worked out"? 
A Absolutely not. 
Q Isn't it true that you used phrases like, "To 
keep from having to prosecute you or have to go after 
the bad checks, why don't we try to get this loan 
through"? 
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A No, 
Q Isn't it true that in discussions regarding 
Shasta Electric, you would encourage Mr. Told to 
approach Shasta Electric for additional moneys with 
the phrases such as, "To avoid getting to the bottom 
line," meaning having to go after the bounced checks, 
"let's try to get the money from this source"? 
A I never said anything to that effect. 
Q Isn't it true that Mr. Told did discuss with 
you this letter that was sent? 
A Which one? 
Q I'm referring to Defendant's Exhibit 32. I 
apologize. He did discuss with you the notices that 
were given to him in that letter? 
A He did not. 
Q Isn't it true that Mr. Told did -- in the 
conversations he had with you did admit that he 
understood you could prosecute him criminally, and he 
was trying to do everything possible to find money 
from some avenue to prevent that? 
A He made several references to that, yes. 
Q Isn't it true that you never at any time told 
Mr. Told, "We are not going to prosecute you"? 
A No, I did not tell him that. 
Q And Mr. Told made several references to this, 
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to the ability of ELM to prosecute him? 
A We have no ability to prosecute Mr. Told. 
Q As to the ability of ELM to press the State 
for prosecution? 
A He did make reference to it, yes. 
Q On several occasions? 
A There were several, yes. 
Q Isn't it true that almost the majority of the 
conversations that he had with you between April 1st 
and June 1st he made statements with respect to that? 
A No. 
Q Is it true that when the payment agreement 
was presented to Mr. Told, that you stated, "Unless 
you sign this payment agreement, we are going to 
withhold payroll. We are going to have to terminate 
our agreement"? 
A Not in those words, but we did let him know 
that we needed to have some sort of resolution of this 
and a payment schedule in place, or we would have to 
end our relationship. 
Q So it's true that in essence you were telling 
him you needed to have an additional agreement in 
place? 
A Yes, I told him that. 
Q Isn't it true that in the meeting on May 1st, 
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Mr. Told reacted to more than merely the 36 percent 
interest rate of this additional agreement? 
A We talked about the agreement, and we 
discussed it in relative detail. 
Q He wasn't overjoyed about the personal 
guarantee as well? 
A Heavens, no. He wasn't overjoyed in being in 
this financial position. 
Q Please answer my questions. Ifll ask the 
questions. Okay. It's true that on direct — I'm 
sorry. On direct examination you stated that ELM was 
prepared to stop payroll if the payment agreement was 
not signed, and you stated yes. Was that statement 
communicated to Morris Told? 
A I'm sure that it was. 
Q By you personally? 
A It could have been. 
Q Do you have a recollection, yes or no? 
A Yes, I have a recollection. 
Q Tiiank you. Was it communicated by other 
individuals from ELM? 
A Possibly. 
Q Were you present while Wayne Stewart stated 
that? 
A Possibly. 
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Q Gary Dastrup? 
A No. 
Q Who else from ELM? 
A I don't know. 
MR. PACE: If I could have a moment, your 
Honor. 
(Time lapse.) 
MR. PACE: I don't have two. I need to take 
a moment, your Honor. 
THE COURT: That's fine. 
MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) Let me show you what's been 
marked as Defendant's Exhibit 24. 
MR. PACE: Your Honor, let me take a moment. 
I understand that we discussed this before the trial 
began, but the request of Mr. Harrington to have Wayne 
Stewart here — I will be calling Wayne Stewart as a 
witness, and Mr. Harrington does have an attorney here 
to assist him. And I fail to understand why Wayne 
Stewart as a witness should be here. 
MR. HARRINGTON: Your Honor, I have a client 
at the table, and I have a right to have my client 
present. He's a witness at this time. So I think 
unequivocally we have a right to have a client present 
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in the courtroom. 
MR. PACE: Mr. Harward is general counsel and 
president of ELM, and he does have a client present in 
the courtroom. 
THE COURT: Well, what's Mr. Stewart's 
position. 
MR. PACE: Mr. Stewart -- it's my 
understanding that he's vice president of operations. 
MR. HARRINGTON? Your Honor, to expedite this 
and move it along, we'll excuse Mr. Stewart. There's 
nothing that Mr. Stewart is going to say or syncing of 
stories or whatever. So to the extent that I want to 
have a client here, we'll go ahead and excuse him. 
Mr. Stewart, we'll excuse you for a moment. 
MR. STEWART: AJ11 right. 
THE COURT: Fine. 
Q (BY MR. PACE) Do you recognize Exhibit 24? 
A Yes, I do . 
Q And what is it?| 
A It's a credit memo. 
Q Did you receive this credit memo? 
A Yes, I did. 
Q Isn't it true that you requested that --
after these checks bounced, one of the things you did 
is request that M.T. Enterprises perform work on your 




Q Why don't you explain what this credit memo 
is? 
A I went to Mr. Told's office with the sole 
intent of telling him we were going to terminate the 
contract in April. Mr. Told begged me not to do that, 
that he had to pay the payroll, that he had to meet 
his obligations, that he had to complete the jobs that 
he was doing. 
I said, "I'm sorry. I've heard too many 
stories. You're not paying your bills. We can't 
continue this way." 
He said, "Look, I know you're building a 
house. What if I go out there and do the plumbing and 
heating on your house, will you give me the payroll? 
Will you keep going?" 
And he finally talked me into it. Against my 
better judgment I took that on his word that he was 
going to do what he said he was going to do. 
Q Has his account been credited $22,000? 
A No, and he hasn't performed anything either. 
MR. PACE: Your Honor, I would move that 24 
be admitted. 
MR. HARRINGTON: We have no objection, your 
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Honor. 
THE COURT: Received. 
(Defendant's Exhibit No. 24 
was received into evidence.) 
MR. PACE: Your Honor, may I have Plaintiff's 
Exhibit 2A? 
THE COURT: I don't have 2A. 
MR. HARRINGTON: There's a copy up there, 
counsel, in front of the court clerk. Towards the 
bottom you'll find 2A. 
MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) I show you what's been marked 
as Plaintiff's Exhibit 2A, which is a redacted 
version, I believe, of Plaintiff's Exhibit 2. Does 
that appear to be a redacted version of Plaintiff's 
Exhibit 2? 
A Yes. 
Q Did you review Plaintiff's Exhibit -- I'm 
going to address my questions to Plaintiff's Exhibit 
2A which I have in front of me. I do not have Exhibit 
2. But you may answer -- actually, I'd like you to 
answer off of Exhibit 2A. 
Did you review the unredacted version of this 
as they were submitted to ELM? 
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A Yes, I did. 
Q Did you authorize the payment of these? 
A Yes, I did. 
Q I'm going to direct your attention to a few 
portions in particular. Page number 1, line 3, 4 and 
5, drafting of Heather Silver's affidavit, and then 
the very last three pages from the back of the 
exhibit, and then the first page. These two pages, 
three pages from the very back of the exhibit -- three 
pages from the very back nf the exhibit and then the 
very first page. 
11/26/96, John Harrington, one hour, began 
drafting affidavit of Heather Silver, on the very 
back, three pages from the back. 
MR. HARRINGTON: I'm sorry. I don't see 
that, counsel. Where are you? 
MR. PACE: Do I have the same numbering as 
the Court does? This was what was given to me by 
plaintiff's counsel. 
THE COURT: I have that. 
Q (BY MR. PACE) Do you have that, sir. 
MR. PACE: May I approach? 
THE COURT: Yes. 
THE WITNESS: Yeah, I got it. 
MR. PACE: John, have you found it? 
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MR. HARRINGTON: I now have it. 
Q (BY MR. PACE) The last two lines of billing 
from John Harrington, 1.2 hours, drafting affidavit of 
Heather Silver; correct? 
A Yes. 
Q And then on the first page, January 10th, the 
first -- the third and fourth entries, three hours 
drafting Heather Silver's affidavit, and two hours 
drafting affidavit of Heather Silver. Did you review 
that? 
A Yes, I did. 
Q 6.2 hours drafting Heather Silver's affidavit 
doesn't seem excessive to you? 
A Not necessarily considering what had to go 
into it. 
Q Into the drafting? 
A That's correct. 
Q How many pages was this affidavit? 
A I don't know right offhand. 
Q Have you reviewed the affidavit? 
A Yes, I have. 
Q Is it more than three pages? 
A Yes, it is. I think you need to refer to 
which one. There were actually tvo affidavits 
prepared. 
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Q Okay. I'm going to refer you to the invoice 
that's dated September 20th. It's approximately 
halfway in, the first page of that invoice. 
A Okay. 
Q The dates of the invoice for the time it's 
billed is 5/1/96, 5/28/96 and 5/29/96. Have you found 
that? 
A Yes. 
MR. PACE: You have it, your Honor? 
THE COURT: What page is it on? 
MR. PACE: It's September 20th. Mine aren't 
page numbered. May I approach and show you where I'm 
at? 
THE COURT: Yes. September 20th. 
MR. PACE: Yeah, the first page of this looks 
1 ike this. 
THE COURT: Okay. 
MR. PACE: John, do you have that? 
MR. HARRINGTON: Uh-huh. 
Q (BY MR. PACE) I refer you to the first 
three items billed there, telephone conference with 
J. Harward, obtained trust materials for trip. How is 
that related to this litigation? 
A I have no ideal. 
Q Second item. 
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THE COURT: Excuse me. Where are you now? 
I'm on that same page. 
MR. PACE: I'm referring to this item here. 
Q (BY MR. PACE) Now, I'm going to ask you 
again just for the benefit of the Court, the first 
line there, telephone conference with J. Harward, 
obtained trust materials for trip. And your answer 
was you don't have any idea how that relates to this 
litigation? 
A I don't know what they're referring to 
specifically, no. 
Q Second item, telephone conference with J. 
Harward regarding meeting tomorrow, draft demand 
letter to insurance company. Same answer? 
A The demand letters to the insurance companies 
is the bonding companies in this matter. 
Q Third item --
MR. PACE: And, your Honor, this is part of 
the problem I have with the redacted version. The 
third item, the draft, j.t says 4.8 hours, and then I 
have draft, blacked out, draft, blacked out, draft, 
meeting with J. Harward regarding, blacked out. 
Q (BY MR. PACE) Looking at that, Mr. Harward, 
do you have any knowledge as to how those 4.8 hours 
related to this litigation? 
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A Specifically, no. 
MR. PACE: Your Honor, I think at this point, 
this is just exemplary to my problems in receiving 
this redacted version. I understand the problems with 
attorney/client privilege. However, I'm at an extreme 
disadvantage here where the total attorney's fees in 
this, I believe, are in excess of $30,000, 
considerable attorney's fees billed by Ray, Quinney 
and Nebeker. And I have no ability whatsoever to be 
able to tell what is and what is not related to this 
litigation. 
And the plaintiffs have requested that my 
client be responsible for these attorney's fees, and 
it would be -- I'm going to have to object to the 
amount of the attorney's fees requested simply because 
there's no way to be able to determine that. 
And I've just taken samples out of this. And 
in the interest of time, there's no way to -- I mean, 
I could ask the same questions over every single 
redaction, some more so than others. 
MR. HARRINGTON: Your Honor, may I be heard 
on this point? 
THE COURT: Okay. 
MR. HARRINGTON: For example -- and, again, I 
have the unredacted version here. I mean, it's draft 
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six packets of information for insurance company, 
draft J. Harward affidavit, draft letter to TIG 
Insurance, meeting with J. Harward regarding execution 
and revision of affidavit, telephone conference with 
B.L. Olsen regarding status of case. 
Your Honor, if I can get an understanding 
that we are not waiving our privilege — in other 
words, when I talk about these certain things and show 
them to Mr. Pace, that that does not then open the 
door up to him then saying you've waived the privilege 
and I want to have your documents or other things. 
Again to expedite this matter, we're 
certainly willing to go ahead and do that. But a 
carte blanche waiver of that -- whatever, all of 
these, we are willing to — unfortunately, as I said, 
in this day and age our bills are scrutinized by 
thousands of eyes. And certainly we will give 
Mr. Pace the opportunity to do that. At the break 
possibly I can sit down with him, and those areas he 
has questions I can fill in the blanks for him. 
MR. PACE: I'm amenable to that. 
THE COURT: Okay. With that understanding 
that it's not a carte blanche waiver. 
MR. PACE: Okay. I will reserve all my 
questions with regard to these statements then until 
Vonda Bassett CSR, RPR (801) 429-1080 
62 
after the break. 
Q (BY MR. PACE) Mr. Harward, isn't it true 
that you eventually phoned Mr. Told on or around — 
within a few days after the Memorial Day weekend in 
1995 -- it would have been May 30th or 31st -- and 
informed him and at that point in time he still had 
not signed this repayment agreement; correct? 
A Yes, that's correct. 
Q And isn't it true that at that conversation 
you informed him that ELM was requiring him — if he 
was going to continue working with ELM, he was 
required to sign that by June 5th? 
A I told him that we needed to have an 
arrangement made or we're going to have to terminate 
delivery of payrolls. In fact, I told him that just 
about every time I talked with him that we needed to 
get this worked out. 
Q Isn't it true on this particular day you used 
words to the effect -- and these may be the exact 
words -- "We need a drop dead date when this payment 
agreement is signed"? 
A I don't think so. I don't use those terms. 
But I could have used anything close to that. "We 
need to bring this to a head and get it resolved. We 
need to know what we're doing. We can't keep giving 
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you money." 
Q Isn't it true that after M.T. Enterprises was 
terminated -- eventually terminated by ELM, that later 
in time ELM did pursue the pressing of criminal 
prosecution against M.T. Enterprises? 
A We turned the checks over for investigation, 
yes . 
MR. PACE: Your Honor, I have no further 
questions at this time. I am reserving the right to 
recross on the attorney's fees. 
THE COURT: Redirect? 
MR. HARRINGTON: Your Honor, I just have one 
area I'd just like to ask Mr. Harward some questions 
about. 
REDIRECT EXAMINATION 
BY MR. HARRINGTON: 
Q One thing that we haven't talked about with 
respect to the damages that have occurred here is the 
internal time effort and energies that have be^n 
expended with this problem. Can you give the Court a 
brief description of the time and effort that has been 
exerted here? 
A Yes. We calculated that out, the time, the 
internal effort of all of those people involved, the 
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research, the reviewing of all of the documents, the 
finding and the listening to tapes, everything that 
was essential in this matter, including that time to 
work with Mr. Told to try to get payment out of this 
account. We spent hundreds and hundreds of hours in 
this matter. We put a figure to it for tax purposes 
to try to -- not including the money we've basically 
given Mr. Told -- and the interest and everything else 
it was about $185,000 of internal time and effort 
spent on this case just for the internal people. 
Q You mentioned some tapes. Can you describe 
for the Court again what that project was? 
A Well, we found that Mr. Told had 
surreptitiously recorded conversations in our 
meetings. And, of course, when we found that out, we 
needed to get copies of those. They were delivered to 
Mr. Harrington's office. They were then brought to 
our office. Mr. Kidman and I spent days listening to 
every tape and every conversation on every tape. 
Q Okay. Now, that project was not given to 
Ray, Quinney, was it? 
A Not, it was not. 
Q So therefs no duplication of that effort 
there? 
No 
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Q So in these bills presented by Ray, Quinney 
you don't find time for hour upon hour of listening to 
tapes by attorneys? 
A No. 
Q Now, you said reviewing documents and going 
back into those. Again, just a brief description of 
what those documents are? 
A We had to go back and review all of the 
invoices. We had to check all of the checks. We had 
to check all of the accounts. We had to make sure 
that there was no duplication, that all of the credits 
were properly and accurately reported and accounted. 
We had to make sure that everything was done and we 
hadn't loss anything or anything had fallen in the 
cracks. We had to get all of the files together. 
And over a two-year period and in different 
locations, we had to get them, we had to review them, 
we had to collate them, we had to present them to you 
so you would not have to waste a lot of time to go 
through that, we had to get them in some sequential 
order and document them and file — 
MR. PACE: I'm going to object. The amount 
of time that a client or Mr. Harrington's client has 
spent on their own in this case is immaterial. 
MR. HARRINGTON: I would respond, your Honor, 
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by saying if there's questions as to the expenditure 
of time, I think the Court should be aware of the fact 
that attorneys are not being asked to do projects that 
the client can do. 
THE COURT: I'll overrule the objection. 
Q (BY MR. HARRINGTON) Okay. So there was 
documents, listening to tapes. Was there any other 
major areas? 
A We arranged for interviewing witnesses, from 
meeting with people to tracking down different 
accounts, different places, different whisperings that 
we had coming from Mr. Told with regard to possible 
defenses and everything else. We went to Beaver. We 
talked to people in Beaver. We've talked to 
witnesses. We conducted our own investigation on the 
status of the matter from all aspects. 
MR. HARRINGTON: Thank you, Mr. Harward. 
THE COURT: Recross? 
RECROSS-EXAMINATION 
BY MR. PACE: 
Q Isn't it true that on direct examination you 
had stated that there was a reason why you've charged 
36 percent interest on the repayment agreement? 
A Yes. 
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Q Okay. And that reason was that you needed 
this interest for the bank, that you --
A That's one of the factors that we considered 
in our interest in --
Q Isn't it true that you told Morris Told that 
if he would sign this agreement and comply with this 
agreement, you would repay him half of the 36 percent 
interest? 
A I told him that that had been our practice in 
the past on occasion to those that had successfully 
completed their repayment agreement on time and do 
what they promised us that we have refunded half of 
the interest back. 
Q And you stated that to him to entice him to 
sign the repayment agreement? 
A That was my response to him after I explained 
why we had to charge that amount of interest and what 
we do to soften that blow if they adequately and 
properly fulfilled their payment --
Q My question specifically was you made this 
statement to him with regard to the possible refund of 
half of this 36 percent interest to encourage him to 
sign the repayment agreement? 
A I told him that that's our practice. 
Q And this was in an effort to get him to sign 
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the agreement? 
A That was in response to his question about 
the interest rate. 
Q But that's not my question. Just listen to 
my question. Was this an attempt, an effort, to get 
him to sign the repayment agreement? 
A It was an attempt and effort to answer his 
question. I wasn't trying to induce him to do 
anything he did not want to do or need to do under the 
circumstances. 
MR. PACE: Okay. I don't have any further 
questions. 
MR. HARRINGTON: Nothing further, your Honor. 
THE COURT: You may step down. 
MR. PACE: You rested? 
MR. HARRINGTON: We have. We rested. 
MR. PACE: Your Honor, I have a witness that 
could take a very short amount of time that we could 
fit in before lunch if you want to. 
THE COURT: That's fine. 
MR. PACE: I'm going to call Heather Silver. 
THE COURT: Does anyone want to take a break 
first? 
MR. HARRINGTON: Just a short one of three 
minutes. 
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THE COURT: Let's take a break then. 
(Brief recess taken.) 
THE COURT: Please be seated. 
MR. PACE: Your Honor, can I make a brief 
opening argument and then have my first witness? 
THE COURT: Fine. 
MR. PACE: Your Honor, the plaintiffs have 
ended their case in chief, and they have laid facts as 
to a repayment agreement and as to the personal 
liability and this other June 5th agreement. And the 
question before the Court principally now is one in 
which whether Morris Told as himself personally 
validly consented to that repayment agreement. 
The evidence I'm going to put on subsequent 
to the evidence that we've just heard from Mr. Harward 
is going to be more limited than I had originally 
expected. The evidence I'm going to put on -- I'm 
going to start with Heather Silver. And then after 
Heather Silver, we're going to read the transcript of 
the deposition of her father, Clark Hutchings, which 
was taken last week. And then we're going to have 
Morris Told testify. And we may call a few rebuttal 
witnesses. 
But the evidence principally is only going to 
revolve around the fact did or did not ELM after 
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having one agreement with M.T. Enterprises induce 
Morris Told to sign a second agreement that gives to 
ELM additional assurances in the form of a personal 
guarantee and 36 percent interest by putting pressure 
and duress on him through the form of threats of 
criminal prosecution or threats of ceasing to act in 
good faith and fair dealing under the previous 
contract. 
And if that is the case, if those things were 
present between the parties, if that information was 
flowing between the parties, then that is what induced 
Morris Told to sign that agreement. And if Morris 
Told signed that agreement with no other option, then 
this agreement is void. 
We are going to present evidence to that, and 
we should be able -- if all goes well, we should be 
able to finish up fairly soon. 
I'm going to call as my first witness Heather 
Silver. 
THE COURT: If you'd stand right there. 
THE CLERK: If you'd raise your right hand. 
HEATHER SILVER, 
called as a witness by the Defendant, was duly 
sworn and testified as follows: 
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DIRECT EXAMINATION 
BY MR. PACE: 
Q Heather, could you please state your name and 
address for the record. 
A Heather Silver, 2100 East Bangle Boulevard, 
Apartment F-101, Salt Lake City, Utah. 
Q How old are you, Heather? 
A Twenty-four. 
Q Ever testified in court before? 
A No. 
Q Are you nervous? 
A Yes. 
Q That's okay. Heather, are you familiar with 
this gentleman here? 
A I am. 
Q What's his name? 
A Morris Told. 
Q How are you familiar with him? 
A I was previously employed by him. 
Q When were you employed by him? What time 
per iod? 
A July of '94 to June of '95, roughly in there. 
Q Did you cease -- do you recall the last time 
you worked for M.T. Enterprises? 
A I don't remember the last day. June -- maybe 
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June 23rd, 22nd. 
Q Is it a fair statement to say that you were 
employed by Morris Told during the entire time period 
in^which Morris Told was working with ELM? 
A Correct. 
Q Okay. And what was your position at this 
company? 
A Clerical. Office manager, maybe. 
Q Okay. Did you field phone calls for Morris 
Told? 
A I would answer the phone. Every once in a 
while we'd find out who it was. But, I mean, I 
wouldn't — it wasn't a habit to find out who every 
single person was that was calling. 
Q Did you prepare documents for M.T. 
Enterprises? 
A I did. 
Q What type of documents did you prepare? 
A Contracts with like service -- jobs that he 
did, letters for Morris and for some of the other 
gentlemen in the company. 
Q Did Morris Told have any other secretaries at 
the time you were working for him? 
A Joe Pearson at one time was doing some job --
tracking job costing, but I was the only one that did 
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payroll payables, the letters. I'm the one that 
worked on the computer mainly. 
Q Okay. Let me ask you with regards to your 
knowledge of these individuals, do you know them; and 
if so, how? Do you know James Harward? 
A I do. 
Q How do you know him? 
A Through meeting him at M.T. He was the owner 
or person that mainly talked to Morris. 
Q I'm sorry. Did you know Wayne Stewart? 
A Yes . 
Q And how do you know him? 
A He was employed with ELM in which Morris 
had --
(Interruption by reporter.) 
Q (BY MR. PACE) Heather, the court reporter 
needs to be able to hear everything you say so she can 
type it down. There's a microphone there in front of 
you. You just need to speak into it a little bit. 
A Wayne Stewart was with ELM. I'm not sure 
what you want to know. 
Q That's fine. I just wanted to know if you 
knew them. 
A Okay. 
Q After Morris Told -- after M.T. Enterprises 
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began -- hired ELM for their payroll services, did 
there develop problems between ELM and M.T. 
Enterprises? 
A Yes. 
Q What did those problems initially develop 
because of? 
A Initially? Well, there was the payroll, you 
know, some bounced checks, and there was -- with me 
the only problem I had was certified, where we weren't 
getting it as fast as we needed it. And it wasn't on 
the form that one of the general contractors wanted. 
And so I then in turn just after talking to them, 
worked something out with Rich Clark who was their 
office manager. And I was just doing it myself. 
Q So you were working something out with Rich 
Clark with regards to certified payroll? 
A I would do the certified. There was a paper 
on the back that had to be signed. Because ELM was 
the main company and they were leasing the employees, 
ELM had to sign the paper. 
MR. HARRINGTON: Your Honor, I would object 
at this time merely on relevancy to expedite this in 
the short period of time. Certified payrolls has been 
ruled upon and dealt with. If we could object on 
relevancy. 
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MR. PACE: Your Honor, I'm pursuing this 
solely as rebuttal. We had testimony that -- rebuttal 
as to credibility of James Harward. We had testimony 
on^ his direct that he had never had any knowledge at 
any time from the entire time of the contract about 
any problems with certified payroll. And that's the 
only purpose that I'm going to this for. 
THE COURT: Okay. Overruled. 
Q (BY MR. PACE) During your discussions with 
ELM with regard to certified payroll, were you ever — 
did ELM ever agree to provide certified payroll? 
A I was never told directly by ELM, but Morris 
Told and Clark had both told me that ELM would be 
providing the certified. 
MR. HARRINGTON: I'm going to object because 
the answer is hearsay. 
THE COURT: Sustained. 
Q (BY MR. PACE) Was there a period of time 
when ELM was providing certified payroll? 
A Yes. 
Q How long a period of time was that? 
A Four to five weeks maybe. 
Q Can you pinpoint when that was? 
A It would have been when they first began 
doing the payroll services, so November, December of 
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1
 94 . 
Q So it began November, December of '94? 
A Uh-huh. 
Q And continued until? 
A I would say it began the end of November into 
December. 
Q Okay. All right. Did a time develop where 
M.T. Enterprises wasn't able to pay the payroll that 
ELM was providing? 
A Yes. 
Q When did that start? 
A I don't remember. 
Q Okay. Did it start before or after ELM 
was — ceased providing certified payroll? 
A I'm sorry. I don't remember. 
Q That's okay. Let me ask it this way. If 
M.T. Enterprises did not have certified payroll, what 
would the effect be for the money that M.T. 
Enterprises would receive? 
A In order to get the money that M.T. needed to 
pay the payroll, we had to have the certified payroll 
to Comtrol, which is one of the jobs -- one of the 
general contractors on the jobs, before they would 
issue the money. 
Q So if ELM ceased providing certified payroll, 
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was it after that time period that M.T. Enterprises 
was unable to pay ELM? 
A I'm not sure. 
Q Okay. That's fair. Did there come a point 
in time when checks that were delivered from M.T. 
Enterprises to ELM didn't clear? 
A Yes . 
Q Do you have personal knowledge of that? 
A The knowledge that I have is from trying to 
reconcile the bank statements and then also talking to 
Morris. 
Q Did you prepare the checks? 
A I did. 
Q And was that at the direction of Morris Told? 
A Yes. 
Q And were you present when those checks were 
delivered to ELM? 
A I was the one that would give ELM the check. 
Q Did you ever at any time inform ELM that this 
check won't clear? 
A I did not. 
Q Okay. Did you ever at any time tell ELM or 
ask ELM you need to hold — asked them to hold this 
for a day or don't cash this until tomorrow at three 
or four? 
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A I remember saying, "Now, I know Morris has 
talked to whoever, and they were going to hold it." 
Q Do you recall receiving any notices or 
information at M.T. Enterprises regarding the checks 
that had been bounced, the checks that were delivered 
to ELM? 
A From the bank? 
Q Yeah. 
A Not that I ever received personally. 
Q From ELM? 
A Just on the invoices that they sent us, they 
would show an outstanding balance and insufficient 
funds check charges. 
Q Ifm going to jump you ahead up to beginning 
of June, 1995. Okay. At that time period were you 
aware of a repayment agreement that ELM had delivered 
to Morris Told? 
A Yes. 
Q What's your knowledge surrounding the 
execution of that agreement? 
A I'm sorry. You mean -- execution? What 
caused it to come about? 
Q I'm sorry. That was terrible as far as the 
wording. What was your knowledge as to why Morris 
Told signed that agreement? 
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A When I had talked to Morris and to Clark — 
Morris and Clark were discussing it, and Morris was 
saying that he didn't see any other option. What that 
meant, I don't know. But he didn't see any other 
option. 
Q Okay. Was that at the time that Morris Told 
signed the agreement? 
A I did not see Morris sign the agreement. He 
had showed it to me. I looked over it real fast. He 
had given it to Clark, and Clark read it. 
Q Isn't it true that Morris was frantic at this 
time? 
A Yes. 
Q Why don't you describe what his actions were? 
A He was constantly trying to collect money. 
He was always going to all the jobs trying to get 
things tightened up. He was running around like he 
didn't have enough minutes in the day. 
Q With regards to the agreement that was 
presented to him that was -- that he was asked to 
signed, was he concerned about signing that as it was 
presented to him? 
A Yes. 
Q What were his concerns? 
A He didn't really discuss it much with me, but 
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I know he was concerned about what the document 
consisted of, what the percentage rate was. I 
remember, you know, saying to Morris that it was an 
outrageously high interest rate. 
Q |0kay. Would you characterize his attitude 
towards the agreement as grasping at straws, trying to 
do anything he could to avoid signing the agreement? 
A Doing anything he could to avoid signing it? 
From what I saw, probably. 
Q Did he, in fact, eventually sign it? 
A To my knowledge. I never saw him sign it. I 
know — later I was in the office and Clark asked him 
what he did, and he said, "Well, I had to sign it." 
Q Were those his words? 
A I don't know if those were his exact words, 
but that's the perception I got. 
Q Wasn't he so concerned about signing the 
agreement that he, in fact, asked you to alter the 
agreement and sign it under a different format? 
A He did. 
Q And to your knowledge he eventually didn't do 
that? 
A Right. 
Q I have no further questions. Thank you. 
THE COURT: Cross? 
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CROSS-EXAMINATION 
BY MR. HARRINGTON: 
Q Ms. Silver, my name is John Harrington, and 
we Jve met before, haven't we? 
A Yes. 
Q Let me, in fact, ask you about when we first 
met. That was in the fall of '96 at Morris Told's 
trailer, wasn't it? 
A Fall of '95. 
Q '95. Excuse me. '95. And you came out to 
the trailer, which was Morris Told's office at that 
time, to help look for documents, didn't you? 
A Correct. 
Q And you had previously had some conversations 
with Wayne Stewart about where documents were that 
were needed for this lawsuit? 
A Correct. 
Q Do you remember that? Okay. And Mr. Stewart 
called you up and said, "Can you come out and help us 
find these documents." 
A Uh-huh. 
Q That was because you had been the bookkeeper 
or office manager for Morris Told? 
A Correct. 
Q So when we got out to that trailer, you went 
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in. And I was there, wasn't I? 
A Yes. 
Q And Mr. Stewart was there? 
A Yes, he was. 
Q And Morris Told and Nathan Pace? 
A Yes. Also Brent was there. It wasn't Wayne 
It was Brent. 
Q Okay. Brent Kidman? 
A Yes. 
Q Okay. Now, you thought that there was going 
to be a lot of documents that would be there that we 
could go and look at, such as time cards and other 






Did we find them? 
No. 
Do you know to this day what happened to 
A No. 
Q Do you know if Morris Told destroyed those 
documents? 
A No. 
Q But when you last left in June, they were all 
right there, weren't they? 
A Yes. 
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Q Now, let's talk about that computer. That 
computer — it had been purged as well, hadn't it? 
A We couldn't find any of the information, yes 
Q And when you left in June, you had typed in 
all that information on ELM, hadn't you? 
A Correct. 
Q Now, you didn't purge that information, did 
you? 
A No. 
Q Do you know if Morris Told purged that 
information? 
A No. 
Q Okay. Now, other documents -- we looked all 
through that trailer, didn't we? 
A Yes. 
Q And we went through boxes and trash cans and 
every place, didn't we? 
A Uh-huh. 
Q Now, we found just a couple time cards. Do 
you remember that? 
A Just a handful. 
Q Up until that time all of those documents had 
been in that trailer, hadn't they? 
A Yes. 
Q Is there any reason you know of why Morris 
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Told would have gotten rid of those documents? 
A No. 
Q Okay. Now, let's talk about the time -- let 
me do a last question. Did he have any policy about 
destroying documents? 
A Huh-uh. 
Q Did you ever destroy documents for him? 
A No. We kept almost everything. 
Q Okay. So when you got to that trailer, you 
were a little surprised, weren't you? 
A Yeah. 
Q And Morris Told when we were there, he didn't 
offer any explanations as to where the documents went, 
did he? 
A Huh-uh. 
Q It has to be verbal. 
A No, no. 
Q Let me talk about this frantic period, and I 
guess this would be in the spring of '95. Is that a 
fair time when Morris Told was frantic? 
A Uh-huh. 
He had a lot of creditors calling him, didn't 
he? 
Yes. 
A lot in addition to ELM? 
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A Yes. 
Q And Morris Told had a whole lot of lawsuits 
going, didn't he? 
A IThe only one that I'm aware of is with 
Interwest. 
Q So he had at least one lawsuit? 
A Yeah. 
Q Did this contribute to him being frantic? 
A It could have. 
Q Okay. Well, let's talk about the tape 
recordings. Did you know that Morris Told was tape 
recording conversations? 
A Yes. 
Q Okay. Do you know why he tape recorded 
conversations? 
A He never came out and told me why. 
Q Did you ever, for example, tell Mr. Harward 
that he was being taped? 
A No, not until after the fact. 
Q Okay. And, in fact, it was you that 
disclosed that there were tapes being done. Mr. Told 
hadn't told that, had he? 
A I'm not sure. I'm not sure if they had said 
something to about it to me or if I told him. 
Q Mr. Told, did he say anything to you about, 
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"Don't let anybody know I'm taping these 
conversations"? 
A No. 
Q Did you tell ELM or anybody else that they 
were being taped? 
A No. 
Q Did you think it was unusual? 
A Maybe a little bit. 
Q Now, any other evidence of kind of 
surreptitious taping or activities of Mr. Told that 
went on while you were there that caused you concern? 
MR. PACE: I object to the word 
"surreptitiously." Counsel has used that repeatedly. 
Any taping that Mr. Told did was completely within the 
bounds of the law. And the use of surreptitious is 
unnecessarily -- carrying an unnecessary negative 
connotation. 
THE COURT: Rephrase your question. 
Q (BY MR. HARRINGTON) Undisclosed tape 
recordings? 
A I'm sorry. Could you repeat the question? 
Q What I'm asking is over and above these 
undisclosed tape recordings, were there any other 
activities of Mr. Told's with respect to creditors 
that were unusual at least in your mind? 
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Let's talk about the payment agreement 
A Okay. 
Q That payment agreement — you've testified 
Mcrris and your dad, Clark Hutchings, were looking at 
it; correct? 
A Uh-huh. Correct. Sorry. 
Q Okay. So they were looking at it, and they 
talked about the interest rate; right? 
A Yes. 
Q Okay. 
A Well, I don't know if Morris and Clark talked 
about it, but I know I and Morris talked about it — 
me and Morris talked about it. 
Q Okay. What Morris did, though, was he was 
about to sign this thing, and he handed you the 
payment agreement and said, "Can you put it through 
your machine and alter the interest rate, and I'll 
sign it and send it off to ELM?" Do you remember 
that? 
A I remember him asking me about it. As far as 
I know, he wasn't -- he was still undecided if he was 
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going to sign it. 
Q But he asked you to alter the agreement, 
didn't he? 
A Correct. 
Q Okay. That's what I'm asking. And what he 
wanted to do was to alter the interest rate and sign 
it as if that was the interest rate that had been 
agreed upon; isn't that the case? 
A I believe so. 
Q Okay. Well, did he seem frantic at that time 
when he was asking you to alter the agreement? 
A He seemed like he was at his wits' end. He 
didn't know what to do. 
Q So at his wits' end what he was asking you to 
do was help him, assist him, in altering or fudge the 
document and send it back to ELM? 
MR. PACE: I'm going to object to the 
connotation of fudge. 
THE COURT: I'm going to overrule. You can 
answer yes or no. 
THE WITNESS: I'm sorry. 
THE COURT: Go ahead. 
Q (BY MR. HARRINGTON) He was asking you to 
fudge the document, wasn't he? 
A Yes . 
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Q Thank you, Ms. Silver. 
(THE COURT: Redirect? 
MR. PACE: Yes. 
REDIRECT EXAMINATION 
BY MR. PACE: 
Q ^ou testified on direct that part of your job 
was preparing -- was preparing contracts and working 
at the computer for Morris Told. 
A Yes. 
Q As part of that did you ever on occasion 
prepare a document that Morris Told was negotiating 
with another side before they signed it? 
A Yes. 
Q In the preparation of those documents were 
there changes made on occasion between what the 
document had been and submitted to Morris, and he 
would change it and send it back, and it would be sent 
back and forth? 
A Ye^. 
Q Isn't that in essence Morris Told was asking 
to you do when he said, "Alter this document and send 
it out to them"? 
A It could have been. 
Q In fact, he didn't do that eventually, did 
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he? 
A No, he didn f t. 
Q Heather, I want to ask you if anybody has 
spoken with you with regard to your testimony today? 
A Today? Yes. 
Q Who's talked to you? 
A Just outside talking to the other witnesses. 
They were just asking how I felt about it, what I 
would say. 
Q Have you felt any undue pressure one way or 
the other with regards to your testimony? 
A No. 
Q I apologize for this question, but I'm just 
following up on questions that were asked on 
cross-examination. You were asked on 
cross-examination with regards to this computer that 
it was -- when you returned in the fall, that 
information was gone. For how many months weren't you 
there in that office? 
A Six, nearly six. 
Q Do you recall what the explanation of why 
there wasn't the information available on the computer 
was? 
A I don't. 
Q Isn't it true that yourself, your father Rich 
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Clark, and your husband Brad Silver --
A Rich Silver. 
Q I'm sorry. There's a lot of Riches. That 
yourself, your husband, and your father all worked for 
Morris Told? 
A Correct. 
Q And for a significant period of time your 
payrolls were late? 
A Correct. 
Q And you weren't being paid correctly? 
A Correct. 
Q And that created quite a bit of stress? 
A Yes. 
Q Isn't it true your father and your husband, 
at least, you might say were angry with Morris Told 
because of that? 
A Yes. 
Q Isn't it true that that's part of the reason 
why you decided not to return to work for Morris Told? 
A Yes . 
Q Isn't it true that -- is it true or not -- do 
you have any reason why to lie for this man? 
A No. 
Q What's your husband's knowledge of computers? 
A Pretty good. He's the one that I think 
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pretty much set up Morris's computer. 
Q If your husband was mad at Morris Told -- and 
I apologize for asking this question, but it was asked 
to you on cross-examination. If your husband was mad 
at Morris Told, could your husband have entered — 
prior to him leaving employment, entered and deleted 
the information? 
MR. HARRINGTON: Your Honor, objection. 
Calls for conjecture. If she can testify as to facts, 
that would be fine. But certainly conjecture --
MR. PACE: I'm not asking for conjecture. 
I'm asking for her personal knowledge with regard to 
her husband's ability. I think she's perfectly well 
within her personal knowledge to answer that. 
THE COURT: I'm going to overrule the 
obj ection. 
THE WITNESS: Ability-wise, yes, he probably 
could have. 
Q (BY MR. PACE) And I apologize for this 
question as well, but it was asked. Did your husband 
delete the information off of Morris Told's computer? 
A No. 
Q Not to your knowledge? 
A Not to my knowledge. 
Q And then finally if Mr. Harward in his 
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deposition stated this phrase, would this be true to 
your knowledge or false to your knowledge: The 
question was, "Are you aware of any conversation where 
M.T. Enterprises between September 27, 1994 through 
August, 1995 -- where M.T. Enterprises was requesting 
ELM to provide certified payroll?" 
And the answer was, "No." 
And again the question again was, "None?" 
And the answer was, "None." 
To your knowledge is that true or false? 
A I'm sorry. 
Q Let me read it again. 
A Yeah, please. 
Q The question was, "Are you aware of any 
conversations where M.T. Enterprises between September 
27th, 1994 through August, 1995 -- where M.T. 
Enterprises was requesting ELM to provide certified 
payroll?" 
And his answer was, "No." 
My question was, "None?" 
And his answer was, "None." 
Would that be a true statement or false 
statement on behalf of Mr. Harward? 
A M.T. Enterprises did request ELM to --
Q You're quite positive of that? 
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A Yes, they did them for a while. 
MR. PACE: Your Honor, I have no further 
questions. Thank you. 
MR. HARRINGTON: Your Honor, if I might, I'd 
just ask a couple questions. 
RECROSS-EXAMINATION 
BY MR. HARRINGTON: 
Q Ms. Silver, did you ever hear anybody from 
ELM say to Morris Told or anybody at M.T. Enterprises, 
"If you don't sign this payment agreement, we're going 
to prosecute you for bad checks or throw you in jail 
for bad checks," or anything to that effect? Did you 
ever hear anybody at ELM say that? 
A No. 
MR. HARRINGTON: Thank you, ma'am. 
FURTHER REDIRECT EXAMINATION 
BY MR. PACE: 
Q Heather, were you a party to any 
conversations between ELM and Morris Told? 
A No. 
Q Okay. Then one final question. In working 
with Morris Told in his office, did you observe him to 
have any ability whatsoever to manipulate the 




Q What would you describe his ability as? 
A Almost none. 
Q Would he have any ability to even know how to 
go in and delete files off of a computer? 
A I know he could go into a computer and use 
it. I don't know if he could delete it. I know I 
couldn't. And at the time I thought that I could 
probably run the computer better than Morris could. 
Q Okay. Thank you. 
MR. PACE: No further questions, your Honor. 
MR. HARRINGTON: Nothing further of this 
witness, your Honor. 
THE COURT: You may step down. Can we excuse 
her? 
MR. PACE: Yes. 
THE COURT: Okay. You're free to go. We'll 
take a lunch break. 
MR. HARRINGTON: Very good. 
THE COURT: We'll reconvene at about 1:15. 
MR. PACE: Your Honor, we're scheduled to go 
over this 2A. If we're going to do that during lunch, 
we may need a little -- I don't know how long it will 
take. Do you want to play it by ear? 
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MR. HARRINGTON: We'll meet -- we'll need to 
review — 
THE COURT: Why don't we reconvene at about 
1:30. 
MR. PACE: That would be better. 
MR. HARRINGTON: Your Honor, one other 
matter, housekeeping matter. We've got witnesses out 
here that have been subpoenaed by Mr. Pace who have 
not been given witness checks, and they're asking me 
as to that. If we could have that clarified. That's 
not a responsibility of the person that hasn't done 
that. So if we could nave that clarified. Do you 
know -- for example, Ms. Silver was not given a 
witness check. 
MR. PACE: Ms. Silver, we'll take care of 
that with Ms. Silver. With regards to the other 
witnesses, we don't have witness checks with us right 
now. 
MR. HARRINGTON: Well, just as long as I can 
tell the Court that it is the responsibility of 
Mr. Pace who subpoenaed them to get those checks to 
them. 
THE COURT: Well, you take care of your 
business. It's not my business. 
MR. HARRINGTON: Thank you. 
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(Lunch recess taken.) 
THE COURT: Please be seated. We're 
reconvening the afternoon session in the case of 
950400414, ELM Inc. vs. M.T. Enterprises, et al. 
You may call your next witness. 
MR. PACE: Your Honor, a few housekeeping 
matters. My understanding is that -- do we need to 
end sharply at five, or we'll be able to go a little 
past five this evening. 
THE COURT: Well, it depends. Are we going 
to conclude today, or are we going to come back 
tomorrow? 
MR. PACE: There may be a possibility it will 
conclude today depending on how fast we --
THE COURT: Let me tell you my situation. 
Usually I'll take you until midnight if we could end 
today. I've got an appointment at 6:00. I don't know 
how many more witnesses you have. You've got the 
afternoon. But that's why when you asked if we could 
go past five, if it's 5:30, yeah, that will give me 
enough time to get to my place. But, normally, I 
wouldn't make an appointment, but I had this scheduled 
for two days. 
MR. PACE: Okay. 
THE COURT: If that is responsive to your 
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question. 
MR. PACE: We'll see how it progresses. As 
for counsel and myself, we've been able to review 
Plaintiff's Exhibit 2A, and there are a few things 
we're going to want to go over on that. But we're 
going to take another matter first just to take care 
of a witness that's out in the hall. 
If we could call Heather Silver back into the 
courtroom, and we're going to be reading the 
deposition of Clark Hutchings. 
THE COURT: Is she still here? 
MR. PACE: Yes. 
THE COURT: Ms. Silver, we'll remind you 
you're still under oath. 
MR. PACE: Ms. Hutchings, you're still under 
oath. We've asked you to come into the courtroom and 
read responsively the deposition of Clark Hutchings. 
Do you have a copy? 
MS. SILVER: I do. 
MR. PACE: If you could please read word for 
word the deposition. Okay. 
(The following excerpts from the 
deposition of Clark Hutchings were 
read into the record:) 
/// 
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CLARK HUTCHINGS, 
called as a witness by the Defendant, having been 
duly sworn, testified as follows: 
EXAMINATION 
BY MR. PACE: 
Q Clark, I'm Nathan Pace. I represent M.T. 
Enterprises and Morris Told. You were just sworn in, 
and we're here to take your deposition. You were 
subpoenaed to appear in trial --
A Right. 
Q — next week. Have you ever had your 
deposition taken before? 
A Yeah, I guess it was a deposition with the 
attorney -- assistant attorney general in the state of 
Arizona, in Tucson, Arizona. 
Q How long ago was that? 
A That's been probably sometime in '92, I 
believe 1992. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
MR. PACE: Okay. Your Honor, I need to break 
for a second and just procedure here. Mr. Hutchings 
has been unable to attend last week at a scheduling 
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conference when he informed the Court he had recently 
had an operation and was unable to attend. We are 
having this deposition read in for the court's purpose 
so they can know what his testimony is. 
Is there any objection to that? 
MR. HARRINGTON: We have no problem, your 
Honor. Mr. Hutchings is clearly unavailable. I've 
been there, and I attended the deposition and was 
given an opportunity to cross-examine, so we have no 
obj ection. 
THE COURT: Okay. 
MR. PACE: Let's resume line 20 -- the 
question on line 19. 
(Reading of the deposition was 
continued as follows:) 
Q (BY MR. PACE) How long ago was that? 
A That's been probably sometime in '92, I 
believe 1992. 
Q Okay. The purpose of a deposition is to 
record on paper your testimony. I'll be asking you 
questions about facts regarding ELM Corporation and 
M.T. Enterprises. And as I ask those questions, try 
and answer audibly so that she can record your 
information. Try and answer honestly and completely. 
If you don't know an answer, I want you to just be 
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truthful as far as if you don't know or if you do. 
A Okay. 
Q I won't try and ask you any questions to try 
to trick you in any way. The purpose here is to try 
and get the facts out and understand them. When I'm 
finished, Mr. Harrington, John Harrington, may ask you 
a few follow-up questions. 
A Okay. 
Q If at any time you don't understand or you 
want to take a break or anything, just let us know. 
I'll be happen to do that, okay? 
A Okay. 
Q I understand -- the reason why we're taking 
your deposition today is because you've stated to me 
that you are unable to go to trial. Could you please 
tell us what your condition is? 
A I had surgery on November 15th for what they 
call an ACL reconstruction and collateral ligament 
repair and repair of the meniscus in my knee from a 
construction accident. 
And while recovering, around the 27th of 
December, I got what we found out later was a staph 
infection* And I had surgery again on -- I think it 
was the 8th of January to take the -- to flush out the 
infection. And they gave me this IV thing, and I have 
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to have the IV infusion every eight hours. 
And during all this time I've been going to 
physical therapy. And that's kind of where I'm at. 
I've lost about 26 pounds since I first got injured 
and, you know, just really weak and tired, and I can't 
sit for too long. And on the days I go to therapy, it 
usually wipes me out for the rest of the day. Therapy 
has been three to four days every week, usually three 
days a week, but sometimes four. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
MR. PACE: Okay. Your Honor, before we go 
on, in the interest of time, the next portion of the 
deposition is regarding his physical condition there 
and whether or not -- what medication he's taking. If 
Mr. Harrington doesn't have an objection as to his 
physical, mental status and whether or not he's 
competent as a deponent or as a witness, I can by pass 
that in the interest of time. 
MR. HARRINGTON: Your Honor, I have no 
problem with this. Mr. Pace raised this question as 
to whether he was going to be competent to testify or 
not. I never had a problem with that. So if he wants 
to skip ahead, that's fine. 
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THE COURT: Okay. Why don't you skip ahead. 
Can't we just go to the points where you want the 
Court to focus on? 
MR. PACE: Yes, I will do that. I was — I 
didn't know if Mr. Harrington was going to have an 
objection to that or not. That's why I did it the way 
I did. Let me jump ahead. 
Okay. We're going to jump ahead to page 10, 
line 9. 
(Reading of the deposition was 
continued as follows:) 
Q (BY MR. PACE) Okay. All right. What is 
your occupation? 
A I'm working presently as a plumber and pipe 
fitter. 
Q And do you know Morris Told? 
A Yes. 
Q And how do you know him? 
A I worked for Morris from the fall of '92, I 
believe, through late fall of '95. 
Q What was your position there? 
A Towards the -- about the last year, I worked 
for him a year and-a-half. I worked as a general 
superintendent, supervised the projects, helped do 
some of the purchasing, some of the big work, 
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scheduled, went to contractors, scheduling meetings, 
and just basically try to help Morris get more 
organized, wrote some company policies for him, 
organized some company rules, dress standards, 
implemented that, started getting the employees 
together for production meetings, trying to do things 
like that to make Morris1 operation more efficient and 
productive. 
Q When you say "Morris," are you referring to 
M.T. Enterprises or Morris Told? 
A I was employed by M.T. Enterprises, I assume. 
That's whose check I received. 
Q Okay. You were working for M.T. Enterprises 
during the summer and the fall of 1995 then? 
A Yes. Part of the time, though, towards the 
latter part of the fall when I was still working for 
him, it was on his project. But the payroll was being 
met by the general contractor, primary -- the prime 
contractor. 
Q Okay. And if I understand correctly, you 
didn't leave — to be fair, I mean, you didn't leave 
his employ -- there were other people in your family 
employed with Morris Told; correct? 
A That's correct. 
Q And who were they? 
Vonda Bassett CSR, RPR (801) 429-1080 
105 
A That was my daughter, Heather Hutchings 
Silver, and her husband Rich, Richard Silver. 
Q And did all three of you develop problems 
with M.T. Enterprises for one reason or another? 
A What do you mean when you say "develop 
problems"? 
Q Did you have a hard time getting paid? 
A Yeah. 
Q Did that lead to the three of you leaving the 
employment of M.T. Enterprises? 
A Yeah. 
Q When you left, how much do you -- to your 
accounting to the best of your recollection -- recall 
that M.T. Enterprises owed you? 
A When I left Morris? 
Q Yes. 
A You mean when I actually left his employ? 
Q Yeah. Are you owed money by him? 
A Well, there was some tools that I had used on 
a project and some hours that I had coming that I just 
told Morris, "Don't worry about it. I'm going to work 
up at the VA now, and it's water under the bridge." 
Q Did you go any amount of time working for 
M.T. Enterprises without being paid? 
A Yeah. Back in June of '95 when Morris 
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started having problems, you know, getting the guys 
paid on time and that with ELM, they paid everybody 
but Morris and myself and Heather and Rich Silver. 
Q To your knowledge has Rich Silver and Heather 
Silver -- have they received everything payroll-wise 
that is owed them by M.T. Enterprises? Are they still 
owed money by M.T. Enterprises? 
A No, I think they received everything. 
Q Has anybody -- are you aware -- were you 
aware during the summer of 1995 of problems that were 
going on between M.T. Enterprises and ELM? 
A Yeah, pretty much. Morris probably made me 
his confidant in most of the affairs of the company, 
maybe not all of them, but I knew most of what was 
going on because I was always asking him over the last 
two years, "Are we going to have payroll? Are we 
going to have payroll on time?" And, you know, we had 
problems off and on, and usually we were able to work 
through them. So I was pretty well aware of what was 
going on that way. 
Q Were you aware of checks that Morris had 
given to ELM that didn't clear that were insufficient 
funds? 
A The thing that I was aware of was that Morris 
had told me that he was -- originally when it started 
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out, they would hand you the payroll with a bill, and 
you would give them the check for that week's payroll. 
And then after that point -- I don't know what Morris 
worked out with ELM, but it got to the point where he 
would get the payroll, and they would get a postdated 
check, I think is how he did it. I'm not real sure. 
I didn't see the checks. 
But I know from my conversations with him 
that they were going to sit on the check for -- I 
don't know how long, some length of time, and then put 
it through the bank. And I don't know how many checks 
there were that he did that with. I do know that when 
Morris did have funds, he was having Heather, I 
believe, make the payroll payment for that week and 
then pay some extra on the outstanding balance that he 
had, whatever it was. 
Q Okay. Are you aware of any of these 
postdated checks or any checks that Morris had given 
ELM for the balance? 
A You mean, am I aware that they actually 
bounced. 
Q Were you aware at the time -- in 1995 were 
you aware at the time that Morris Told, M.T. 
Enterprises, had given checks to ELM that did not 
clear? 
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A Yes. 
Q How were you aware of that? 
A I think Heather or -- I'm not sure who told 
me, but either Heather or Morris told me that ELM had 
presented checks that hadn't cleared. 
MR. HARRINGTON: And I'm going to object to 
the response as hearsay. 
MR. PACE: And I think it's a present sense 
impression and something the judge is going to have to 
decide. 
Q (BY MR. PACE) Who told you that, that the 
checks did not clear? 
A I believe it was Morris, and I believe 
Heather had told me that also. 
MR. HARRINGTON: Same objection to hearsay. 
MR. PACE: Same response. 
Q (BY MR. PACE) Do you recall the 
circumstances? 
A No. I mean, other than the fact that I 
had — you know, was in and out of the office, you 
know, quite often. And maybe when I asked about 
payroll or whatever that, you know, "Are we going to 
have payroll?" he said that, you know, the check had 
been presented for payment and not cleared. 
Q Did that become a matter of contention in the 
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office that the people weren't getting paid? 
A Well, yeah. But I mean, as far a I know, 
everybody did get paid. But I know sometimes they 
weiren!t paid on the day and the time that the checks 
were due. I know the guys would sit up at the VA job 
site two or three hours after -- up to two or three 
hours after the end of the shift waiting for 
paychecks. And we were waiting at the office for ELM 
to bring the paychecks to the office to take them up 
to the guys at the job site. 
MR. HARRINGTON: I111 object to that as no 
personal knowledge. 
MR. PACE: He just said that he was waiting. 
Q (BY MR. PACE) Did I hear you correctly? 
Did you just say that you were waiting at the office 
to take the checks up? 
A Yeah, I had waited sometimes to take the 
checks up, and sometimes it was others that had done 
it. 
Q Okay. 
A And sometimes I was actually up on that job 
site and observing the workers waiting there for their 
checks and being told that they were charging Morris 
hours for those checks they were waiting for. 
MR. HARRINGTON: I'll object to that as 
Vonda Bassett CSR, RPR (801) 429-1080 
110 
hearsay as well. 
MR. PACE: That's a present sense impression 
of the individuals who were saying that they were 
sitting there waiting and charging Morris Told. 
Exception to the hearsay rule. 
Q (BY MR. PACE) Okay. Did you become aware 
that ELM sent notifications to Morris Told or notified 
Morris Told that they were considering prosecuting him 
criminally for the bounced checks? 
MR. HARRINGTON: Objection, leading. 
Q (BY MR. PACE) Let me rephase it. Were you 
aware at M.T. Enterprises that ELM was or wasn't 
considering prosecuting Morris -- M.T. Enterprises or 
Morris Told for passing nonsufficient funds checks? 
MR. HARRINGTON: Objection, leading. 
THE WITNESS: Do you want me to answer that? 
MR. HARRINGTON: Please, go ahead. 
MR. PACE: Yeah. 
THE WITNESS: Yeah. Morris basically told me 
that he had -- they had sent a contract to him to 
sign. He handed it to me, and I read through it, and 
I asked him, "What's all this about?" 
And he says, "Well, read through it." 
And I didn't read real carefully, but I 
looked through it. They were charging a real high 
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interest, and I don't remember what the percentage 
was . 
Q (BY MR. PACE) Let me break in for a second 
and ask you this. Were you at sometime shown a 
contract or a payment agreement that ELM had given to 
Morris Told? 
A Yeah. 
Q And why don't you describe that situation? 
A Well, that's basically the situation that I'm 
talking about. He handed me the contract, and I 
looked at it, and I told him that I wish he never 
would have gotten involved with ELM and that I 
couldn't understand, you know. And I asked him, I 
said, "Well, you know" -- I said, "It looks like 
they're trying to rip you off." I said, "I just don't 
understand why you're — how can they get that kind of 
interest." 
And he says, "Well, " — he says, "I'm 
between, so to speak, a rock and a hard spot." He 
says, "If I don't -- if I don't go ahead and do this, 
then they're going to go after me for the bad checks." 
Q What did you mean by "go after the bad 
checks"? 
A I guess prosecute --
MR. HARRINGTON: Objection to the question. 
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I object to the question. He has no personal 
knowledge of what he thinks. Go ahead. 
Q (BY MR. PACE) Did you have a 
conversation — did you have a conversation with 
Morris Told at that time as to what he meant by going 
after him for the bad checks? 
A We talked about it at length for quite a 
while. 
Q What was the concern? 
A The concern was that they were going to, I 
guess, criminally go after him for bad checks. 
Q Were you present when Morris Told signed the 
payment agreement? 
A I was not. 
Q I'm going to show you a document marked as 
Deposition Exhibit 1. I want you to look at both 
pages of that. Is this the document you're referring 
to? 
A The first page is -- you know, there's a lot 
on this first page as T remember being correct. And I 
think the second page is the same thing. Looks like 
it's part of the same one that Morris showed me. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
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MR. PACE: Okay. For the record, your Honor, 
the Deposition Exhibit 1 is Plaintiff's Exhibit 1. 
Let me see if there's a portion here we can jump over. 
Okay. We're going to continue on page 20, line 3. 
(Reading of the deposition was 
continued as follows:) 
Q (BY MR. PACE) Okay. That was on or about 
June 5th, 1995? 
A Yeah, pretty close to that time. 
Q That is the document that Morris Told had you 
look at with him? 
A Yeah. 
Q Okay. Was part of your job as the general 
superintendent with M.T. Enterprises to advise Morris 
Told on business operations, to assist M.T. 
Enterprises in that way? 
A Yes. A lot of times I would advise him and 
tell him that he needed to do his operation one way or 
the other, and sometimes he would take my advice and 
sometimes h° would not. 
Q What was your advice to M.T. Enterprises and 
Morris Told with respect to this document? 
A The only thing I remember really saying is, 
"I don't know how you can sign that thing, not for 36 
percent." 
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Q Okay. And to the best of your knowledge what 
was the reason that M.T. Enterprises and Morris Told 
did sign it? 
MR- HARRINGTON: Objection. He has no 
knowledge of that. 
THE WITNESS: I didn't think -- at first I 
didnft think he would sign it. But later I said, 
"What did you do about that?" 
And he says, "Well, I had to sign it. I had 
no choice." 
Q (BY MR. PACE) Clark, prior to this time --
MR. HARRINGTON: Prior to what time? 
Q (BY MR. PACE) The time period of June 5th 
with regard — actually skip that. I'm going to stick 
with this for a second. Strike all that. 
From your observation, from your personal 
observation, what was Morris Told's demeanor during 
the discussions you were having with him with regard 
to this payment agreement? 
A Upset, panicked, worried, didn't — kind of 
maybe grasping at straws, trying to figure out some 
other way that he could, I guess, raise that money. I 
don't know. I think at that time he was kind of 
running out of options, you know, what to do. But I 
know, you know, he was upset. 
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Q Okay. When you say "upset," why don't you 
describe what you mean by upset. Was it physically 
apparent that he was upset? 
A Oh, yeah. He was nervous, and I don't know, 
just, you know -- basically he was -- he said, "I 
don't know what to do. I don't know what to do." 
Q Prior to June 5th when ELM presented M.T. 
Enterprises with this agreement, prior to that time 
period, in the months after that, to your knowledge 
did ELM make any attempts to collect money from M.T. 
Enterprises that they felt was owed them? 
A No, not that I'm aware of. 
Q Were there any actions being taken by ELM 
that -- putting pressure on M.T. Enterprises or 
stringing M.T. Enterprises out as far as --
MR. HARRINGTON: Objection, leading. Go 
ahead. 
THE WITNESS: When, you know, I first 
realized we weren't getting the payroll from the 
general contractor through to us to reimburse the 
payroll, and a lot of that had to do with the 
certified payrolls not being exactly what the prime 
contacter wanted, that I know Morris, I don't know, 
had a lot of concerns, and there was a lot of 
conversation with ELM. 
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There would be a lot of times I would walk 
into his office and hear him on the phone, and I'd 
listen to the conversation and know that what they're 
talking about. And they're talking about, you know, 
remedies for the situation. And at one time Morris 
told me that things --
Q (BY MR. PACE) Clark, I've got to cut you 
off because this is going to be used at trial. I need 
to insure that the questions -- the way I ask the 
question is going to be admissible. I'm going to have 
to reask some things. I can't ask leading questions, 
for example. 
A Yeah. 
Q Were there any remedies or anything that ELM 
was attempting to do with M.T. Enterprises to receive 
or to assist to M.T. Enterprises or make M.T. 
Enterprisess pay any debt that they may owe ELM, and 
if so, what were they? 
A You mean was ELM trying to force Morris to 
pay, or were there cth^r remedies? 
Q Other remedies and things. 
A Morris told me that things this looking up, 
that ELM had an investor who would invest money into 
the business. And I asked Morris, I says, "Does this 
mean they're going to -- you know, this investor is 
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going to clear out the debt?" 
And he said, "Basically infuse fresh funds 
into the company, take care of our problems." 
And I asked Morris if, you know, he would 
still be here or whether I'd be here. 
And he said he didn't know, that we would 
just have to work out the details later. He also told 
me that he had agreed to do some plumbing, labor and 
materials, to cover -- I believe he said not the 
original bill, but I guess it was interest on the 
outstanding balance is what I assumed it was. 
MR. HARRINGTON: I'm going to object to the 
response and move to strike as nonresponsive. Go 
ahead. 
MR. PACE: Okay. I think it was responsive. 
MR. HARRINGTON: Excuse me. I also object. 
No personal knowledge. 
Q (BY MR. PACE) Okay. Did ELM do -- besides 
the June 5th agreement that ELM had presented to 
Morris Told, had ELM tried presenting any other types 
of agreements or arrangements with Morris Told to 
secure payment or collateralize the debt --
MR. HARRINGTON: Objection, leading. 
Q (BY MR. PACE) -- if any? 
MR. PACE: I don't think that's leading. 
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THE WITNESS: What I know is what Morris told 
me what he was trying to work out with ELM, and that 
was to work out a deal with investor money, work out a 
deal with some plumbing and labor for the plumbing on 
a new home, and to -- there was another deal with a 
piece of property that Morris had an interest in that 
he was trying to see if he could somehow use that to 
develop with ELM or Jim Harward, or whoever it was, to 
take care of part of his debt. That's all I knew 
about. 
Q (BY MR- PACE) Okay. With regards to the 
conversations that occurred with respect to this 
document, the June 5th — Deposition Exhibit 1, are 
the circumstances surrounding that that you presented 
today to the court reporter and to Mr. Harrington and 
myself, are those clear and you described them 
factually and accurately and to the best of your 
ability? 
A Yes. 
Q Do you have any interest in lying for Morris 
Told? 
A No. 
Q Do you have any interest in presenting any 
type of false evidence whatsoever for M.T. 
Enterprises? 
Vonda Bassett CSR, RPR (801) 429-1080 
119 
A Nope. 
Q Has anybody offered you anything for your 
testimony? 
A No. In fact, he told me there was nothing 
available at all, no funds available for testifying or 
transportation or anything. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
(Discussion held off the record.) 
MR. HARRINGTON: He's asking as to my 
cross-examination, and I'm going to object and move 
the Court for purposes of the completeness that it be 
read into the record. I'm more than willing to take 
my part and read it to Ms. Silver, if that's fine. 
Okay. Your Honor, we're on page 27, and this 
is my cross-examination. 
Do you have that, Ms. Silver? 
MS. SILVER: I do. 
(Reading of the deposition was 
continued as follows:) 
EXAMINATION 
BY MR. HARRINGTON: 
Q Mr. Hutchings, I just have a few questions. 
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When you were first engaged by Morris Told, M.T. 
Enterprises, you testified that it was an effort that 
you would assist him to get better organized? 
A That wasn't when I first went to work for 
Morris. When I first went to work for Morris, I was 
hired just as a -- like a journeyman plumber. But 
later on, after about a year and-a-half to two years, 
he moved me into the office more. And, basically, he 
was the type of individual that let you just rein out 
as much authority as you wanted and kind of find your 
own way and to do whatever you could to make the 
company excel. A lot of what I suggested that we did, 
I did on my own. 
Q But that was then more the time when you were 
the general superintendent when you were in the office 
helping him? 
A Yes. 
Q And one of those things that you mentioned in 
assisting Morris while you were in the office in your 
capacity as general superintendent was to write 
company policies? 
A Uh-huh. 
Q You have to answer verbally. That's a yes? 
A Yes. 
Q Now, those policies that you wrote, what were 
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they in regards to? 
A Employee work rules. Basically, it was a 
list of about 13 or 14 items that the employees -- we 
felt they needed to adhere to as far as to keep us in 
compliance with the federal contract: dress code, 
language, use of company tools, use of contractor — 
other contractors1 tools, responsibility for their 
actions while they were on the job site. 
Q Did you write any policies with respect to 
surreptitious tape recordings? 
A No. 
Q Now, you did know that Morris Told was tape 
recording a lot of telephone conversations. 
MR. PACE: Objection, leading. 
MR. HARRINGTON: Counsel, I can do that. 
He's not my witness. I am cross-examining him. 
Q (BY MR. HARRINGTON) You knew about the 
surreptitious tape recordings, didn't you? 
A Yeah. In fact -- yeah, I knew about them. 
In fact, I was recorded. I knew even my conversations 
with Morris a lot of times were recorded. 
Q Why did he do that? 
A Oh, I think a lot of times it was just so he 
wouldn't miss details. 
Q Why didn't he tell the people that he was 
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tape recording, that they were being recorded? 
A Well, he did tell me. He'd tell me. And if 
I called him from a job site or something, he would 
say, "I got you on the recorder." I don't know that 
he didn't tell everybody. You know, I don't know what 
he told them. I don't know who knew that they were 
being recorded or who didn't. But, you know, he told 
me occasionally, "Oh, I got you on the recorder." 
Q So you knew that you were being tape 
recorded? 
A Yeah, but I don't know that I was tape 
recorded all the time. But I knew I was subject to 
being recorded once in a while. 
Q Okay. 
A If he felt the need. 
Q Okay. You must have then told other people, 
"Listen, you're being tape recorded by Morris Told," 
didn't you? 
A Did I tell other people that? 
Q Yeah. 
A When you say "other people," which other 
people are you --
Q Well, let me be specific. Why didn't you 
tell ELM that they were being tape recorded? 
MR. PACE: I'm going to object. This line of 
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questioning is beyond the scope of direct examination. 
Q (BY MR, HARRINGTON) Go ahead. 
A I don't know for a fact who was being tape 
recorded and who was not. 
Q Okay. The answer to the question is you 
never told ELM, did you? 
A No, I never really -- the only time I ever 
dealt directly with ELM is when their two salesmen 
came in the office to tried and sell Morris on the 
package of ELM -- of we all becoming ELM employees. 
That's the only time I ever dealt with him directly. 
Q You know, I'm probably not doing a good job, 
but my question to you was: Did you tell ELM that 
they were recorded? That's a yes or no answer. 
A That they were being recorded? 
Q Yeah. Did you tell them that, anybody from 
ELM? 
A Nope. 
Q Okay. You've worked for other people, 
haven't you, other agencies? 
A Oh, yeah, several. 
Q Have you worked in the superintendent 
capacity for other people? 
A Yes, yes. 
Q Now, can you give me the names of the other 
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people you've worked for that tape recorded 
conversations? 
A Tape recorded conversations? 
Q Uh-huh. 
MR. PACE: Objection, personal knowledge. He 
doesn't know what other people do. 
MR. HARRINGTON: No, he's worked for, 
counsel 
do . 
MR. PACE: He has no idea what other people 
MR. HARRINGTON: If he knows. 
Q (B^ MR. HARRINGTON) You answer, please. If 
you don't know, that's fine. But if you do know --
A Well, the only person that I know of that 
tape recorded any phone conversation working for 
someone was myself. 
Q Oh, okay. So you have a policy of tape 
recording conversations? 
A No, I don't have a policy. It's just -- it 
was nothing sophisticated, just a recorder that I put 
up so the information he was giving me at the time I 
could use later. And that was when I was working for 
a bonding company in Tucson, Arizona. 
Q Well, let's go to the heart of the matter, 
the efforts by ELM and the payment agreement. You 
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stated to Morris Told -- and I think your words were, 
"I sure wouldn't sign that agreement. Why would you 
sign that agreement?" Is that generally ycur 
testimony? 
A I was flabbergasted. I says, "How can you 
sign that? How can you sign it?" 
Q Okay. Now, my question to you is going to be 
who at ELM ever said to you that they were going after 
Morris Told for these bad checks? Give me the names 
of those people. 
A I can't. 
Q So you never have heard ELM say, "We're going 
to prosecute Morris Told or M.T. Enterprises for bad 
checks," have you? 
A No. 
Q The only way that you have any knowledge of 
that is through Morris Told; correct? 
A That's correct. 
Q Now, the last thing I want to ask you about 
is this agreement to do plumbing at a new home. Whose 
home was that? 
A As I recall, it was for -- when Morris first 
told he me about it, he said it was for one of the 
principals of the company. So I assumed it was for 
Jim Harward. 
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Q Now, tell me the conversations you've had 
with Jim Harward regarding the plumbing to be 
performed by M.T. Enterprises at his new home? 
A I haven't. 
Q So the only way you knew about that is 
through Morris Told? 
A That's correct. 
Q Now, Mr. Hutchings, you know about Morris 
Told's other lawsuits, don't you? 
A I know he has a lawsuit. I don't know if 
it's even a lawsuit. I know he has something going on 
with -- I think it was Interwest Construction. 
Q Any other lawsuits? 
A Any other lawsuits? 
Q That you know about. 
A Not that I can recollect. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
MR. HARRINGTON: Okay. I guess this is, your 
Honor, where it gets a little strange here. 
(Reading of the deposition was 
continued as follows:) 
Q (BY MR. HARRINGTON) Okay. Heather Silver, 
she's your daughter; correct? 
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A That's correct. 
Q Okay. Now, with respect to that payment 
agreement, which is Exhibit 1 to your deposition, you 
know that Morris Told asked her to alter the interest 
rate on that contract, didn't you? 
A No. No, not the interest rate. I know he 
said he was going to maybe change some of it around, 
but it wasn't, I don't think, the interest rate. At 
least I wasn't told the interest rate. He just told 
me he was going to scan the document and change it and 
screw it up. 
Q Okay. That's what he told you that he was --
A Something to that effect. 
Q Okay. So he wanted to alter the document and 
screw it up and send it back to ELM; is that your 
testimony? 
A I dlidn' t say "screw it up." Alter it, change 
it, send it back. 
Q Well, you don't know about a conversation 
where Morris Told asked Heather if she could change 
that interest rate so they could alter it and send it 
back? 
A No, I don't know anything about that. 
Q Okay. Now, let me ask you this, with that 
respect to that payment agreement, did M.T. 
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Enterprises owe that money? 
A I questioned Mr. Told and asked him if that 
was the total of what was outstanding, if the payments 
that we had made extra on the extra payroll weekly, I 
knew he had been making extra, if that had been 
deducted. And I don't believe he ever did give me an 
answer. 
Q So you don't know if that's the amount of 
money that's owed? 
A No 4 
Q You know, though, that M.T. Enterprises owed 
ELM money, didn't you? 
A Yes. 
Q And you know that people can be criminally 
prosecuted for bad checks, don't you? 
A Yeah. 
MR. HARRINGTON: That's all that I have. 
(The reading of the deposition was 
interrupted by the following 
proceedings:) 
MR. HARRINGTON: Your Honor, at this time it 
goes back to further examination by Mr. Pace. 
(Reading of the deposition was 
continued as follows:) 
/// 
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FURTHER EXAMINATION 
BY MR. PACE: 
Q Okay. Let me ask a couple follow-up 
questions. The ELM salesmen you said you came in 
contact with, what was the nature of that meeting? 
A I believe Morris was there, and two 
representatives from ELM, and I really don't recall 
who it was. I believe one was Jackson, last name 
Jackson. And I believe Joe Pearson was at the 
meeting. I know they came into the office more than 
once when I was there talking about the service they 
could give Morris. 
And I was concerned, and I made reference to 
them that I was concerned because we had adopted some 
new company policies and rules, and I didn't want that 
to be white-washed over and neglected. And I told 
them that we had problems with the labor commission. 
We had been working with the federal labor contract 
compliance group of people trying to get us within 
federal compliance. And they said that was something 
they could help us with. 
Q Did you discuss with them at the time the 
requirement by M.T. Enterprises to provide certified 
payroll? 
A Yeah, I'm sure that was brought up because we 
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went through and listed all these items that we had to 
have. One of them was that we had to have an EEO 
policy, so they had to have an EEO policy, they had to 
have current EEO recruitment, they had to have 
certified payrolls. We had to do daily reports, but 
they were usually done at the job, and that we had 
monthly labor status reports th?t had to be filled 
out. 
Q What, if any, was their response with regards 
particularly to the certified payroll? 
MR. HARRINGTON: I object. It's irrelevant. 
MR. PACE: It's my deposition. 
THE WITNESS: To the best of my knowledge, 
they said something to the effect that they had 
paperwork that could cover what we needed for the 
certified payrolls. 
Q (BY MR. PACE) With respect to the 
paperwork, was that something that was going to be 
provided in the services? 
A Yeah. 
MR. HARRINGTON: Objection, irrelevant. 
Q (BY MR. PACE) Okay. So when ELM -- when 
M.T. Enterprises contracted with ELM, was ELM 
providing certified payrolls? Was that part of the 
agreement? 
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MR. HARRINGTON: Objection, irrelevant and 
leading. 
THE WITNESS: When Morris told me he had 
decided to go with the service, I asked him how much 
it was going to be. And he told me one and one half 
to two percent, or whatever it was, over the payroll. 
But he said that they're going to provide -- they'll 
do the certifies, and they'll provide us with a --
probably with a lower -- what do you call it --
worker's comp rate. So we'd have some savings there 
to offset the one and one half percent. He thought 
that the worker's comp rate would be lower going 
through ELM. I think that was one of their selling 
points that they had. 
Q (BY MR. PACE) Do you recall the name of the 
other — Jackson was the name of one of them --
A I think it was Jackson, and the other one I 
can't remember. 
Q Okay. With regards to tape recording, Morris 
making tape recordings, do you know one way or the 
other or not Morris Told recorded every conversation 
he was in? 
A No. I know that he didn't record all of his 
conversations because I would be in his office in a 
meeting, and he would get a phone call from someone, 
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and he would pick it up and talk. And sometimes 
they'd be recorded, sometimes they wouldn't. You 
could tell if he was going to record it, he would set 
it up and record it. 
Q Okay. All right. And with regard to the 
payment agreement, Exhibit 1 that you've seen before, 
this, in essence, was a contract; correct? 
MR. HARRINGTON: Objection, calls for a legal 
conclusion. 
Q (BY MR. PACE) Is there anything on this 
document that makes any statements or anything that 
Morris Told you otherwise that said that this could be 
a negotiated contract? 
MR. HARRINGTON: Objection, leading. 
Q (BY MR. PACE) Have you negotiated contracts 
before? 
A Have I seen them? 
Q Have you negotiated contracts before? 
A Yeah. 
Q Okay. In your experience is that a situation 
that can be give-and-take, terms can be changed? 
A Sure, because a lot of times on supplemental 
agreements with the contractor or just the general 
contract that we would sign, we would line-out some 
provision and write something in. 
Vonda Bassett CSR, RPR (801) 429-1080 
133 
Q And if Morris Told did that and sent it back 
to ELM, is that a common practice in changing 
contracts, negotiating contracts? 
A Yeah. 
Q Okay. 
A At least — yeah. 
Q In your personal knowledge is — to your 
personal knowledge, did ELM tell M.T. Enterprises that 
they would withhold payroll -- future payroll if 
Morris Told would not sign this agreement? 
MR. HARRINGTON: Objection, leading. 
THE WITNESS: No. 
Q (BY MR. PACE) Do you have any knowledge of 
that, one way or the other? 
A No. 
(The reading of the deposition of 
Clark Hutchings was concluded.) 
MR. PACE: Okay. We can skip this part. 
That concludes the deposition. 
Your Honor, I'm going to present this 
certified copy of the deposition. I think it's going 
to need to be admitted into evidence. 
THE COURT: We'll publish it. Any 
obj ections? 
MR. HARRINGTON: No objection, your Honor. 
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THE COURT: Okay. It's received. Itfs 
published. 
(Off the record discussion.) 
MR. PACE: Your Honor, we wanted to return to 
Exhibit 2A. And Mr. Harrington and I have had an 
opportunity to go through this. There are a few 
questions that Mr. Harrington had discussed with me 
that we wanted to get that on the record with regards 
to those. I think we're going to need to put 
Mr. Harrington on the stand. 
MR. HARRINGTON: As an officer of the court, 
what do you want to ask me? 
MR. PACE: All right. With respect to 
January 17th, page 5, line -- the charge by Jonie 
Butler of .6, telephone conferences. It's your 
understanding that that is a mischarge. 
MR. HARRINGTON: That is a mischarge, your 
Honor. 
MR. PACE: Jonie Butler, what does she charge 
per hour? 
MR. HARRINGTON: Mr. Pace, it's on the back. 
It's at $55. 
MR. PACE: So that was .6 hours? 
MR. HARRINGTON: Correct. 
THE COURT: So what is the proper figure 
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then? 
MR. PACE: The proffer is that is a mischarge 
of .6 hours at $55 an hour on January 17th, page 5. 
THE COURT: So what's the right figure? 
MR. HARRINGTON: It should be taken out of 
it. 
THE COURT: Stricken completely? 
MR. HARRINGTON: Stricken completely. 
THE COURT: What was the total then that at 
least you had there? 
MR. PACE: That would be $33. 
THE COURT: $33 should be --
MR. HARRINGTON: Deducted from the amount of 
the attorney's fees. 
MR. PACE: Turning to the bill September 
20th, 1996, in which there were 21088 --
MR. HARRINGTON: What page? 
MR. PACE: First page. 
MR. HARRINGTON: First page. 
MR. PACE: My understanding is that the first 
two items are charged by Mr. Olsen and then charged by 
Mr. Harrington of half an hour and hour and-a-half are 
mischarged. 
MR. HARRINGTON: No, what I said was that 
only Mr. Olsen's because I don't know that. 
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Mr. Harward testified to that already. I said that I 
would stipulate that that needs to be stricken 
completely. Mr. Olsen's is at $160 an hour. That 
would be half an hour of his. So there should be an 
additional $80 stricken from the total. 
As to the second entry for myself for an hour 
and-a-half, those are telephone conversations with 
Mr. Harward regarding meeting tomorrow, draft demand 
letter to insurance companies. 
MR. PACE: Okay. My understanding was that 
on cross-examination Mr. Harward stated that he didn't 
know why that would be applicable. So there's no 
stipulation on the second entry? 
MR. HARRINGTON: No. 
MR. PACE: I'll turn to October 15th, 1996. 
MR. HARRINGTON: Page 2? 
MR. PACE: At the bottom of that page, your 
Honor, there are -- there begin to be in the billing 
bills for answers to interrogatories of a lawsuit that 
ELM has filed against TIG and Vigilant Insurance. And 
these interrogatories, Mr. Harrington, at the bottom, 
those are in this lawsuit? 
MR. HARRINGTON: I said I would go ahead and 
stipulate to the removal of those. But, Mr. Pace, 
what I also said to you was, if necessary, I will 
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recall Mr. Harward. The reason those lawsuits against 
those surety companies are necessary is because of 
what has happened with you and Mr. Told in the 
statements made to those bonding companies. That's 
why it's necessary for us to file those lawsuits. 
That is a direct outgrowth of our attempts to collect 
from Mr. Told. 
I said that with respect to this one here 
because I could not with an absolute certainty say 
those are with respect to that, I would go ahead and 
stipulate to the withdrawal of 1.6 hours. 
MR. PACE: Okay. 
MR. HARRINGTON: As to the remainder of that, 
if necessary, if this becomes an issue, I will call 
Mr. Harward again and have the Court understand why 
those lawsuits against the surety companies are an 
outgrowth of this lawsuit. 
THE COURT: How much is that 1.6? 
MR. PACE: Ifm doing it right now. 1.6 at 
$165 an hour is $264. 
MR. HARRINGTON: And we would so stipulate, 
your Honor, to the reduction of the total amount in 
that sum. 
MR. PACE: December 19th, page 2, my 
understanding is the majority of these charges -- a 
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substantial portion of these charges of each entry are 
regarding these other lawsuits that Mr. Fetzer is 
handling. 
MR. HARRINGTON: No, it is not, sir. If you 
look at the top, the 5.5 hours, that is with respect 
to an attendance of a hearing before Judge Maetani 
here. And there is my travel h°re and back. There's 
dictating of a memorandum in the file regarding --
that was October 17th. If you look there, that's the 
date of the case management where he enters that. 
That has nothing to do with any of the lawsuits with 
respect to the insurance companies. 
MR. PACE: However, at the bottom of that 
entry it says, "Clark Fetzer regarding status of the 
statute of limitations offer." And there's not a 
delineation of how much time is spent with each one. 
MR. HARRINGTON: There is not, sir. 
MR. PACE: The next entry there is an entry 
regarding telephone conference with Clark Fezter. 
M K . HARRINGTON: The Court should understand 
that Mr. Fezter of Kirton and McConkie represents the 
surety companies. They were the surety companies that 
have put bonds on the work that was to be performed by 
Mr. Told. 
My clients, ELM, as subcontractors made 
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claims against those bonds. We have not received dime 
one from those bonds. That is because of the efforts 
on your office and Mr. Told to deter the surety 
companies from paying us. 
MR. PACE: Your Honor, I believe that's all 
the stipulations we have. I don't believe it's 
meritorious to go into each and every bill here in the 
statement. We've gone over this, counsel — 
THE COURT: Well, if my math is right, at 
least to the stipulated amounts, Mr. Harward is $377 
richer or poorer, 377. 
MR. HARRINGTON: Your Honor, he may consider 
himself richer. 
THE COURT: Thank you. 
MR. PACE: We're going to call Rich Clark. 
THE BAILIFF: He has stepped out for a 
minute. He is not there. He said he will be back in 
a minute. 
(Discussion held off the record.) 
MR. HARRINGTON: Your Honor, if you had a 
mind, if we could take a brief moment to see if we 
could find him — 
THE COURT: Fine. We'll take a five-minute 
break. 
MR. HARRINGTON: Thank you, your Honor. 
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(Brief recess taken.) 
THE COURT: Please be seated. The Court is 
reconvened in ELM vs. M.T. Enterprises, et al. 
MR. PACE: Mr. Harrington is just out in the 
hall. We're releasing some witnesses. We'd like to 
call Mr. Richard Clark. 
THE CLERK: Raise your right hand, please. 
RICHARD CLARK, 
called as a witness by the Defendant, was duly 
sworn and testified as follows: 
THE COURT: Have a seat here, please. 
MR. HARRINGTON: Your Honor, before we start, 
I've asked Mr. Pace, and as I understand it, 
Mr. Buderbaugh, Mr. Jackson, and Mr. Kidman will not 
be called. They will probably be here for only a few 
minutes, and then they're going to return to their 
place of business. 
MR. PACE: That is correct. 
DIRECT EXAMINATION 
BY MR. PACE: 
Q Mr. Clark, would you please state your full 
name for the record. 
A Richard Hall Clark. 
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Q And your address? 
A 860 East 900 South, Spanish Fork. 
Q I'm sorry. 
A 860 East 900 South, Spanish Fork, Utah. 
Q How old are you, sir? 
A Thirty. 
Q Who are you employed by? 
A ELM. 
MR. PACE: Your Honor, at this time I would 
like some leniency as far as the examination of 
Mr. Clark. He's employed by ELM, and I'd like to do a 
little bit of leading to control the testimony. 
THE COURT: You want to treat him as an 
adverse witness? 
MR. PACE: Yes. 
THE COURT: Any objection? 
MR. HARRINGTON: No problem, your Honor. 
It's an adverse witness. He certainly can lead as 
much as he wants. It's cross-examination, in fact. 
THE COURT: Fine. Go ahead. 
Q (BY MR. PACE) Mr. Clark, what's your 
position with ELM? 
A MIS manager. 
Q Is it true you were employed by ELM during --
between the time period of September of 1994 through 
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June of 1995? 
A Yes. 
Q Okay. During that time period what was your 
position? 
A During most that time it was payroll manager, 
Q You're familiar with this young lady sitting 
in the back of the courtroom, Heather Silver? 
A Yes. 
Q You knew her in conjunction with her 
employment at M.T. Enterprises? 
A Yes. 
Q On occasion she would come down to ELM and 
meet with you? 
A I believe she did one time. 
Q Isn't it true that during the first four to 
six weeks, from September 27th on, the first four to 
six weeks of working with M.T. Enterprises, that ELM 
was actually providing certified payroll for M.T. 
Enterprises, doing the documentation of that? 
A I don't recall. 
Q Do you understand what certified payroll is? 
A Yes. 
Q A considerable amount of documentation 
involved in preparing that? 
A Excuse me? 
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Q There's a considerable amount of 
documentation and work involved in preparing a 
certified payroll? 
A What do you mean by "considerable"? 
Q It's going to take several hours to prepare a 
certified payroll as opposed to just issuing payroll 
reports? 
A It doesn't take that much time. 
Q Isn't it true that when M.T. Enterprises 
first began working with ELM that you on behalf of the 
payroll department were working with Heather Silver in 
preparing certified payroll for M.T. Enterprises? 
A Yes. 
Q And that went on for about four to six weeks? 
A I don't recall the time period. 
Q Okay. And at some point ELM ceased to 
provide those certified payrolls? 
A Yes. 
Q Okay. And that was because -- was there a 
reason why they ceased to provide those? 
A As I recall, it was M.T. Mechanical wanted to 
have them in a more timely manner. 
Q So ELM wasn't able to provide them in a 
timely manner to the satisfaction of M.T. Enterprises? 
A Yes. 
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Q Let me read a statement to you, and I just 
want you to answer yes or no if this statement would 
be true or false. "Are you aware of any conversation 
where M.T. Enterprises between September 27th, 1994 
through August, 1995 -- where M.T. Enterprises was 




Would that be inaccurate as to the facts as 
you know them? 
A Can you repeat the statement? 
Q In light of that statement, would that 
statement be inaccurate as to your personal knowledge? 
A Can you repeat the statement? 
Q Oh, yes. I'm sorry. "Are you aware of any 
conversation where M.T. Enterprises between September 
27th, 1994 through August, 1995 -- where M.T. 
Enterprises was requesting ELM to provide certified 
payroll?" 
And the answer to that question was, "No." 
And the question was, "None?" 
And the answer was, "No, none." 
Would that statement be inaccurate as it 
relates to your personal knowledge as to what was 
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going on between M.T. Enterprises and ELM? 
A That's confusing wording. Can I ask you to 
repeat it one more time? I'm sorry. 
Q Let me make it simpler. 
A Okay. 
Q Point in fact, M.T. Enterprises was 
requesting ELM to provide certified payroll? 
A Yes. 
Q And the majority of your dealings with 
Heather Silver and M.T. Enterprises were over the 
problems M.T. Enterprises was having with these 
certified payrolls? 
A Yes. 
MR. PACE: Okay. May I approach, your Honor. 
THE COURT: Yes. 
Q (BY MR. PACE) I'm going to show you three 
documents that are all very similar. They've been 
marked as Defendant's Exhibit 29, Defendant's 
Exhibit 30, Defendant's Exhibit 31. Do you recognize 
these? 
A Yes. 
Q Okay. How do you recognize them? 
MR. HARRINGTON: Your Honor, before we start 
down this path, I'd like to object to the introduction 
of these. Mr. Pace has spent a great deal of time 
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with respect to certified payrolls in an effort, I 
guess, to impeach the testimony of Mr. Harward. It is 
collateral. It is irrelevant. 
Now, as to these matters with respect to 
these certifications signed by Mr. Clark, it is also 
again irrelevant, collateral. And I would object to 
it on that basis. We're wasting time here. 
MR. PACE: Your Honor, just in response, 
they're not submitted in any manner with regard — I 
could care less about the certify payroll themselves. 
They're submitted in to explore inaccuracies that 
occurred in depositions where a deposition is replete 
with denials of instances and some -- Mr. Harward's 
credibility is greatly at issue. These documents I 
present at this time. 
THE COURT: I'm going to overrule the 
objection. Go ahead. 
Q (BY MR. PACE) You recognize these 
documents? 
A Yes. 
Q Did you prepare them yourself? 
A I did not. 
Q Who prepared them? 
A I don't know. 
Q Did you speak with anybody else in ELM 
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1 regarding the preparation of these documents? 
2 A No. 
3 Q You did not speak with Mr. Stewart regarding 
4 the preparation of those documents? 
5 A No. 
6 Q You never spoke with Mr. Harward regarding 
7 those? 
8 A No. 
9 Q If Mr. Stewart had said he had conversations 
10 with you at length regarding those, that would be 
11 inaccurate, that would be untrue? 
12 A Regarding these documents or regarding the 
13 preparation of it? 
14 Q Regarding the documents. You did have 
15 conversations with Mr. Stewart about the documents? 
16 A Yes. 
17 Q Did you have a conversation with Mr. Harward 
18 about the documents? 
19 A Not that I recall. 
20 Q Did you have conversations with Quinn Kofford 
21 about the documents? 
22 A No. 
23 Q And you don't recall or you don't know who 
24 prepared those? 
25 A I don't know who prepared them. 
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Q Does your signature appear at the bottom of 
those? 
A Yes, my signature does. 
Q Okay. Did to the best of your knowledge 
somebody in ELM prepare those, but you don't know who? 
A No. 
Q Okay. How long have you worked for ELM? 
A Almost seven years. 
Q How much do you make a year? 
MR. HARRINGTON: Your Honor, I mean, you 
know, it's one thing to have this man have to go ahead 
and disclose his personal financial well-being --
THE COURT: What's the relevancy? Where are 
we getting at as to how much he's making? 
MR. PACE: I believe there's a strong 
likelihood that he fears his job is in jeopardy, and I 
think it's important for the Court to understand how 
much that would mean. 
MR. HARRINGTON: I renew my objection. 
THE COURT: I'm going to sustain the 
objection. 
Q (BY MR. PACE) Has anyone from ELM discussed 
your testimony with you before entering into court? 
A Yes. 
Q Okay. Has anybody ^sked you what things you 
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would say if posed certain questions? 
A No. 
Q Has anybody suggested answers to you? 
A No. 
Q Or encouraged or told you not to respond in 
certain ways? 
A No. 
MR. PACE: Okay. I have no further questions 
for this witness. I would move that 29 and 30 and 31 
be admitted. 
MR. HARRINGTON: Again, we would renew our 
objection on relevancy with respect to the exhibits. 
THE COURT: Well, this is one of the concerns 
I have. He didn ft prepare the documents. That's his 
testimony. 
MR. PACE: No, he signed them, doesn't know 
who prepared them. The purpose for their admission is 
solely to rebut prior statements. Somebody in ELM 
prepared them. They're a legal document, and 
corporate counsel is denying knowledge of them. 
THE COURT: I'll receive them with that 
understanding. He signed the documents, but he didn't 
prepare them. They're received. 
(Defendant's Exhibit Nos. 29, 30 
and 31 were received into 
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evidence.) 
MR. HARRINGTON: Your Honor, we have no 
questions of this witness. 
MR. PACE: You're excused, sir. 
THE COURT: You're excused. Thank you, 
MR. PACE: Your Honor, could we call Quinn 
Kofford to the stand? 
QUINN KOFFORD, 
called as a witness by the Defendant, was duly 
sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. PACE: 
Q Mr. Kofford, would you please state your full 
name . 
A Quinn Macdonald, M-A-C small D-O-N --
Q And your address? 
A Work or business? 
Q Business. 
A 870 West Center Street, Orem, Utah 84057. 
Q Your occupation? 
A I'm an attorney. 
Q Where did you graduate from? 
A B.Y.U., if that's good. 
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Q Mr. Kofford, are you familiar with Mr. Morris 
Told? 
A I am. 
Q How are you familiar with him? 
A We had one meeting, and I know of him because 
of my relationship with ELM now. 
Q What is your relationship with ELM? 
A I'm in-house counsel as of November 1 of this 
year . 
Q Is the meeting -- the one meeting you're 
referring to with Mr. Told a meeting that occurred in 
approximately February of 1995, shortly after Mr. Told 
had received a speeding ticket? 
A I don't remember when it was, and I don't 
recall a speeding ticket. Don't remember. 
Q Was the meeting in your office? 
A It was. 
Q All right. At the meeting isn't it true that 
Mr. Told informed you that he was tape recording the 
conversation? 
A No, absolutely not. 
Q Isn't it true that Morris Told told you that 
he tape recorded — that he on occasion tape recorded 
conversations and discussed that with you with regards 
to attorney/client privilege? 
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A If he told me that, I do not recall it. My 
recollection right now and my testimony is he never 
told me that. 
MR. PACE: May I approach, your Honor? 
THE COURT: Yes. 
Q (BY MR. PACE) In front of you there's three 
exhibits, Defendant's Exhibits 29, 30 and 31. 
A Uh-huh. 
Q Do you recognize those? 
A Give me just a minute here to look at them. 
I don't recognize these. 
Q Mr. Clark — in his testimony Rich Clark 
stated that somebody at ELM prepared them, but he 
doesn't know who. Do you know if you prepared those? 
MR. HARRINGTON: I'll object to that as 
mischaracterizing Mr. Clark's testimony. 
Q (BY MR. PACE) Did you prepare those? 
A I do not. 
Q And during April of 1995 -- I believe one of 
them has April 9th, 1995, were you the corporate 
counsel for ELM at that time? 
A In-house general counsel I was not. I was 
one of the attorneys that they had retained. 
Q Okay. What other attorneys did they retain 
at that time? 
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A At that time I believe they had one up in 
Salt Lake that was helping on a criminal matter whose 
name I can't remember. Other than that, I think 
Mr; Harward had some personal friends that were 
helping out with some other matters. 
MR. PACE: Okay. Your Honor, we don't have 
any other questions for this witness. 
MR. HARRINGTON: We have no questions, your 
Honor. 
THE COURT: Okay. Are we excusing him? 
MR. PACE: Yes. 
THE COURT: The reason I say that is do you 
intend to call him again, maybe as a rebuttal, if you 
want him staying here? I don't want any 
misunderstanding. When I say excuse him, I mean 
that's it. 
MR. PACE: I do not plan on calling him in 
rebuttal. 
MR. HARRINGTON: We are not going to call 
him 
THE COURT: You may be excused. 
THE WITNESS: Thanks, Judge. 
MR. PACE: We're going to call Wayne Stewart 
THE CLERK: Raise your right hand. 
/// 
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WAYNE STEWART, 
called as a witness by the Defendant, was duly 
sworn and testified as follows: 
THE COURT: Have a seat here, please. 
MR. PACE: Your Honor, I'd request permission 
to treat Mr. Stewart as a hostile witness? 
MR. HARRINGTON: No objection, your Honor. 
He is an adverse witness. 
THE COURT: Permission granted. 
DIRECT EXAMINATION 
BY MR. PACE: 
Q Mr. Stewart, could you please state your full 
name . 
A Carlos Wayne Stewart. 
Q And your address, sir? 
A 1444 South 100 West in Orem, 84 --
Q I'm sorry. 
A Did you want the zip code? 84058. 
Q And your employer? 
A ELM. 
Q How long have you worked for ELM? 
A Late '91, early '92. 
Q Through to the present day? 
A That's correct. 
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Q And what is your -- what was your position 
with ELM during -- between September 27th, 1994 
through July 1st, 1995? 
A Operations manager. 
Q Okay. What's your current title? 
A Vice president. 
Q When did you become a vice president? 
A Sometime during that same time period. I 
don't remember the exact time. 
Q Are you familiar with Morris Told? 
A Yes, I am. 
Q During that time period were you working on 
Morris Told's account? 
A Yes. 
Q Overseeing the account? 
A What do you mean "overseeing the account"? 
Q Was the account your responsibility? 
A The bounced checks were my responsibility. 
Q No, managing and meeting with Morris Told. 
A No. 
Q That was not your responsibility? 
A No. 
Q During January of 1995 is it a fair statement 
to say that M.T. Enterprises had created quite a 
balance with ELM? 
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A Had a balance at that time, yes. 
Q Do you recall what that balance was? 
A No, I don't. 
Q Do you recall that during February and March 
of 1995 M.T. Enterprises was able to pay that balance 
down to approximately $15,000? 
A Yes, that's my recollection. 
Q Okay. Isn't it true that during the time 
period between September 27th, 1994 and January, 
February of 1995 that M.T. Enterprises was making 
requests to ELM to provide certified payroll so they 
would be able to be paid? 
A I have no independent knowledge of that, but 
I became aware of that after. 
Q Then how did you become aware of that? 
A Through questions that were asked at the 
deposition. 
Q And so your testimony today is that that, in 
fact, was going on, M.T. Enterprises was requesting --
A That's what I was told. I don't know that. 
I have no personal knowledge of that. 
Q Have you been told that by -- that they were 
by employees of ELM? 
A Since that time, yes. 
Q Okay. During March of 1995 is it true that 
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M.T. Enterprises submitted three different checks to 
you which later did not clear? 
A I believe so, yes. 
Q And these checks totaled about $35,000? 
A Yes. 
Q And isn't it true that prior to submitting 
those checks to you, Morris Told spoke with you 
relating difficulties in making payments, if at all? 
A No, that's not my recollection. 
Q Do you recall Morris Told speaking with you 
and stating that he was having difficulty meeting his 
obligations to ELM? 
A Yes. 
Q Okay. Do you recall that Morris Told stated 
that the checks he was going to be submitting to you 
would not clear? 
A No, I do not. 
Q What statements did he make with regards to 
those checks? 
A He made with regards to those checks? None 
that I know of. 
Q With regard to previous checks that did not 
clear? 
A None. 
Q Isn't it true that Morris Told would give 
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you -- would submit to ELM checks and request ELM hold 
onto those checks until 3 or 4:00 the next day or 3 or 
4:00 that same day, that the funds could be put into 
that account so they would clear? 
A There were one or two occasions where he did 
that with me, yes. 
Q Isn't it true that the three checks that are 
referred to in --
MR. PACE: May I approach, your Honor? 
THE COURT: Yes. 
Q (BY MR. PACE) Let me show you what's marked 
as Defendant's Exhibit 32. I'd like you to turn to 
the fourth, fifth, and sixth pages of that exhibit. 
Do you recognize those? 
A They're checks from M.T. Enterprises to ELM. 
Q Uh-huhl. Isn't it true that these checks were 
the checks submitted by Morris Told to ELM? 
A They are checks that were presented to ELM, 
yes . 
Q When did you discover these checks were 
returned insufficient funds? 
A On these checks, particular checks, I don't 
know offhand. It would be probably soon after they 
came back. 
Q Wouldn't it be true that soon after they came 
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back, you telephoned Morris Told with regards to those 
checks? 
A I don't know if I did on these particular 
checks, but I did have conversations, yes. 
Q During these conversations you had with 
Morris Told, I'm sure you discussed with Morris Told 
the ramifications of writing bad checks? 
A Most of our conversations were that we needed 
to get the bounced checks cleared up, 
Q Okay. It's true that you stated that ELM 
could prosecute him or go after him for the bad 
checks? 
A No, not in those conversations. 
Q After these checks came back, you had a 
meeting with James Harward and others at ELM with 
regards to the policy that ELM should take with regard 
to the bad checks? 
A We met regarding bounced checks, yes. 
Q And Mr. Harward discussed with you different 
options and policies that ELM could take and pursue? 
A Yes. 
Q And among those policies were ELM could 
choose to do nothing? 
A We didn't really discuss that, but that is an 
option. 
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Q That ELM could immediately terminate the 
contract with M.T. Enterprises? 
A Yes. 
Q Make no further payment to M.T. Enterprises? 
A Yes. 
Q Among other options discussed were that ELM 
could immediately initiate a lax.suit against M.T. 
Enterprises? 
A Yes, that was discussed. 
Q That ELM could immediately turn the 
nonsufficient funds check over to some prosecutory 
agency to prosecute M.T. Enterprises? 
A Yes. 
Q And then another option, that ELM could 
continue providing payroll to M.T. Enterprises, 
business as usual? 
A That was an option, yes. 
Q And then a final option, that ELM could 
notify M.T. Enterprises they would prosecute him 
civilly and had the possibility of pursuing criminal 
sanctions against him and also receive a further 
agreement to collateralize or to further secure the 
indebtedness of M.T. Enterprises? 
A Can you ask that again? 
Q That the final -- the other option was that 
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ELM could notify Morris Told of the possibility of 
pursuing civil litigation and the possibility of 
criminal prosecution and then later secure a further 
agreement with Morris Told with regards to a repayment 
of the debt? 
A No, not the way you've asked it. 
Q Okay. What was the other option? 
A There was not a discussion that we could go 
to Morris Told and tell him we would do this or this. 
It was discussed what our options were, and it was 
handed to an individual to take care of. 
Q Did you prepare this? 
A That letter was -- no, I did not. 
Q But that's your signature? 
A That is my signature, yes. 
Q And in the letter it's true that you notified 
Morris Told that these checks needed to be paid within 
14 days? 
A Yes. 
Q And that if they're not, pursuant to Utah law 
you may proceed with civil action against him? 
A Yes. 
Q And that you also included a notification as 
to possible criminal action against him? 
A Yes, that's what it says. 
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0 Isn't it true that you weren't under an 
obligation to send him this letter. You could have 
chosen another option and not done anything? 
A Yes, that's correct. The policy of the 
company was to send those letters. 
0 Prior to Morris Told -- at this time, 
March 31st, after you sent out this letter, is it true 
that Morris Told called you shortly thereafter, within 
three or four days, and spoke with you with regards to 
the letter itself? 
^ I don't remember whether he did on this 
particular occasion or not. We spoke many times, but 
I don't know whether he called me on this one three or 
four days after or not. 
Q Okay. Sometime after this letter was sent 
out, you did receive a phone call from Morris Told? 
A He and I spoke, yes. 
Q And in part of that telephone conversation, 
whether it was three or four days after or a short 
time after, part of what was discussed was ELM's 
actions -- what ELM was going to do with regard to 
those bounced checks; correct? 
A Yes, we did talk about that. 
Q And Morris Told questioned you with regard to 
civil prosecution as well as the criminal prosecution? 
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A No, not that I recall. 
Q Did you inform Morris Told that you were not 
going to prosecute him criminally? 
A No, I did not. 
Q Did you inform Morris Told that if he did not 
cover the checks, that criminal prosecution was an 
option? 
A No. 
Q You never said that? 
A Not in that conversation. 
Q Okay. In another conversation? 
A Can you ask it again? 
Q Did you discuss at any time with Morris Told 
that if he did not or was not able to cover these 
checks, that criminal prosecution was an option? 
A Yes, I think that was discussed. 
Q On more than one occasion? 
A One that I know of. 
Q Do you recall another telephone conversation 
with Morris Told on April 10th through the 12th, one 
of those days, where Morris is calling in regards 
to -- this 14-day time period is almost up, and he's 
concerned with what ELM's actions are going to be? 
A I don't recall that conversation. 
Q Do you recall in that conversation that you 
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again told him that criminal prosecution was an option 
that ELM may pursue if the checks weren't covered? 
A No, I don't. 
Q At some point in time during the month of 
April after it became apparent that Morris Told was 
not able to cover these checks, did you summon him 
down to your office or request that he come down to 
your office to have a meeting with you? 
A Yes. 
Q And that meeting occurred on or about 
May 1st? 
A That sounds about right. 
Q Who was present at that meeting? 
A There was, I believe, Jim Harward, Brent 
Kidman, Mr. Told, and myself. 
Q Okay. And isn't it true that prior to that 
meeting James Harward, yourself, Brent Kidman, and 
possibly others met to discuss what options they had 
with Morris Told and M.T. Enterprises? 
A Yes. 
Q And at that meeting, prior to the May 1st 
meeting, the meeting at ELM, it was discussed that we 
need to get a repayment agreement, we need to get a 
further agreement from Morris Told? 
A That was one of the options. 
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Q That agreement was, in fact, prepared? 
A That's correct. 
Q Who prepared it? 
A I believe it was prepared by Quinn Kofford, 
and I assisted him. 
Q And this agreement was prepared by Quinn 
Kofford and yourself, and it included clauses that 
weren't present in the original contract, correct, in 
the September 27th, 1994 contract? 
A That's correct. 
Q And, principally, those two were that Morris 
Told would be required to sign a personal guarantee --
A That's correct. 
Q -- as well as he would be required to pay an 
interest at the rate of 36 percent? 
A That's correct. 
Q During the time period leading up -- from the 
time period that you sent this letter -- these letters 
of March 31st to him and the time period where you 
told him to come down to ELM for this meeting that was 
going to occurr on May 1st, during that time period 
was it made clear to Morris Told that if he wasn't 
able to cover these and catch this deficit up and pay 
these bounced checks, that ELM would withhold the 
payroll and cease the previous agreement with him? 
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A NO. 
Q It was never stated to him in very clear 
terms that if he wasn't able to come up and meet his 
obligations with ELM, that ELM would terminate and 
cease meeting the payroll? 
A Not the way you stated it, no. 
Q How was it stated? 
A It was -- I don't know whether made clear is 
appropriate, but it was discussed with Morris that 
that was an option, that we could terminate. 
Q And ELM was perfectly -- it was discussed to 
Morris Told and made clear to Morris Told that ELM 
was -- strike made clear. It was discussed with 
Morris Told that ELM was willing to terminate making 
payroll on Morris Told's company, if M.T. Enterprises 
and ELM weren't able to catch the balance up? 
A Yes, that was an option. 
Q At this meeting on May 1st, Morris Told came 
down to your office. At some point in that meeting 
this new payment agreement was presented to him? 
A Yes. 
Q Isn't it true in that meeting it was told to 
Morris Told that to avoid prosecution and to avoid 
civil litigation and to avoid ELM stopping the 
payroll, Morris Told had to sign that agreement? 
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A NO. 
Q What was stated to him? 
A We said that if we were to continue the 
relationship and be able to provoid those things, the 
payroll for the employees and be able to continue 
working with him, we needed to be in a better position 
than where we were. We needed to -- we were not a 
bank. We don't act like a bank. And if we were 
forced to be a bank, then we needed some assistance 
from him. 
Q So the only thing that wasn't said was 
anything about criminal prosecution? 
A Or civi1. 
Q Or civil litigation? 
A That's correct. 
Q But it was stated to him that if ELM was to 
continue operating underneath the September 27, 1994 
agreement, Morris Told would have to sign an 
additional agreement to collateralize or further 
secure his position with ELM? 
A That was an option. 
Q And was -- and this was the option you're 
presenting to him with this new repayment agreement; 
correct? 
A There were other options presented at the 
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same time, but that was one option that was presented 
to him, yes. 
Q So if I understand this right -- okay. 
Nevermind. What were the other options presented? 
A That we could work with the bonding 
companies, that he could provide other forms of 
security, that he could pay the debt off. There were 
a number of other options that were proposed to him. 
Q Isn't it true that during this meeting you 
and Morris Told went -- broke off, and you were by 
yourselves in your office? 
A Not that I remember. 
Q Are you just fuzzy on that or you don't 
recall? 
A I don't have a recollection of that, no. 
Q Is it true that during -- that you broke off 
with him and sat down with him with the repayment 
agreement and told him, "Morris, you got to sign this 
or we're going to have to go after you for the bad 
checks, and we're going to have to stop the payroll"? 
A No, 
Q You did not say that? 
A I did not say that. 
Q Did you make either one of those statements 
to him? 
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A In a separate meeting; is that what you're 
saying? 
Q Uh-huh. 
A No, I did not* 
Q Did you make any of those statements in the 
public meeting, in the first part of the meeting? 
A They were discussed, I don't recall whether 
I said them. I know they were said. I do recall 
having been part of that discussion, yes. 
Q Who stated to Morris Told in that meeting 
that there was the option of criminal prosecution? 
A Nobody that I know of. I did not hear that. 
Q It's true that Morris Told refused to sign 
the agreement at that time? 
A He said he wanted to take it, look it over, 
show it to his counsel, and bring it back or get back 
to us . 
Q It's true that during the entire month of May 
he continued to refuse to sign it? 
A No. 
Q He didn't return it signed. 
A He didn't return it signed, but he didn't 
refuse to sign it. 
Q He didn't come right out and say, "I'm not 
going to sign this thing"? 
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A No, he did not. 
Q You were in communication with him during the 
month of May? 
A Yes, 
Q Okay. At this point did Mr. Harward and 
yourself both begin to work with Morris Told on this 
problem? 
A Yes . 
Q Did Mr. Harward and yourself have discussions 
with regard to the Morris Told problem? 
A Yes, we did. 
Q Did Mr. Harward and yourself have discussions 
with regards to the option of criminal prosecution? 
A We did. 
Q What were those discussions? 
A It was brought up at a couple of the meetings 
whether or not that was an option at this point. We 
decided that really was not an option. We wanted to 
work with Mr. Told. We believed that he could fulfill 
his obligation. 
Q Mr. Harward on cross-examination stated that 
on occasion Morris Told would say, "I'm concerned 
about this criminal prosecution. I'm trying to do 
what I can." Do you recall similar statements by 
Morris Told? 





Yes, I recall two separate. 
Could have been others? 
Possibly, but I don't know. I just know of 
two. 
Q Did you discuss this situation with Clark 
Hutchings? 
A Clark Hutchings? Not that I recall. 
Q Did this matter — the discussions you had 
with James Harward, did this matter grow to a head 
near the end of May, '95? 
A I don't remember. I don't remember a time 
line associated with it. I remember it was very 
frustrating to all of us at that time. 
Q At some point was it decided that either 
Morris Told has to sign this agreement or we've got to 
cease doing business with the guy? 
A Yes. 
Q That was fairly --
A Can you ask the question again? 
Q Yes. At some point was it decided that 
either Morris Told sign this agreement, or we've got 
to cease doing business with the guy? And your answer 
was --
Yes. 
And you informed Morris Told of that; 
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correct? 
A No, I did not. 
Q You never told Morris, "Morris, you need to 
sign this agreement, or we're going to have to part 
ways"? 
A No. 
0 "Sign this, or we're going to have to stop 
paying"? 
A No. 
Q Who did tell Morris Told that? 
A I don't know that anybody did. That was a 
discussion held within our office. 
Q If James Harward told Morris Told that -- if 
he said in court that he had said that, you wouldn't 
deny that? 
A That's correct. I guess I don't have -- I 
don't have any knowledge of that. 
Q Isn't it true that you never at any time ever 
told Morris Told that you would not prosecute him 
criminally? 
A Is it true that I didn't tell him? 
Q That you never told him, "We are not going to 
prosecute you"? 
A That's correct. 
Q And you never told him we're going to bring a 
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civil action against you? 
A That's correct. 
Q And isn't it true that Morris' fear of 
criminal prosecution and fear of having the payroll 
cut off forced him to sign that agreement, caused him 
to sign that agreement? 
A I don't know. I don't know what caused him 
to sign the agreement. 
Q In your deposition on page 72 you stated 
this -- tell me if this is still accurate. You 
stated, "From your conversations with him, what 
induced him to sign that agreement?" 
Answer, "From my conversations he was in a 
predicament. He had Comtrol breathing down his 
throat. He had lots of creditors breathing down his 
throat. He had employees who were breathing down his 
throat and were threatening basically mutiny on him. 
He had as one of the creditors also breathing down his 
throat for all the money that he owed him. 
"He needed to continue a relationship with us 
in order to keep his employees happy. It got to the 
end where Comtrol was working with us directly and not 
with Mr. Told because they didn't want to deal with 
Mr. Told. They wanted to deal with us. 
"And so that might be what induced. I don't 
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know what. Maybe, but it's guesswork on my part. I 
don't know." 
But those instances of what was going on 
during that time period, those are things you knew of? 
A That is what he told me. 
Q Okay. Isn't it true that if ELM had 
terminated Morris Told on March 31st rather than 
continue the contract with him, the extent of Morris 
Told's obligations and M.T. Enterprises' obligation to 
ELM would have been approximately $60,000? 
A I don't know the exact amount on that date, 
but that doesn't sound — that's probably accurate. I 
don't know. I don't have any independent knowledge of 
that. 
MR. PACE: Just a moment, your Honor. 
(Time lapse.) 
MR. PACE: Okay. We have no further 
witnesses for Mr. Stewart. 
THE COURT: Cross? 
CROSS-EXAMINATION 
BY MR. HARRINGTON: 
Q "Morris Told, if you don't sign this 
agreement, we're going to throw you in jail." Now, 
when did you say that to him? 
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A Never. 
Q "Morris Told, if you don't do this, we're 
going to bring the criminal prosecution and the police 
to come visit you." When did you say that? 
A Never. 
Q "Morris Told, if you don't sign the payment 
agreement, there will be cops on your doorstep." When 
did you say that? 
A I didn't say that. 
Q Now, somebody at ELM had to say that, didn't 
they? 
A No. 
Q Did you ever hear anybody at ELM ever say 
that? 
A No, nobody said that. 
Q Well, let me ask you this. When Mr. Told 
signed the payment agreement, and if we are to believe 
all of this evidence that he was under such duress, he 
must have said to you, "Wayne Stewart, this is unfair. 
You've got my hands tied. You're forcing me into 
signing this agreement." Now, he said to you, didn't 
he? 
A No, he did not. 
Q Now, wait a second. He never said, "I've got 
no other options. You're going to throw me in jail 
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unless I sign this." He must have said that to you. 
A No, he did not. 
Q Well, in that meeting in May, May 1 or the 
latter part of April, when the three of you were 
ganging up on him, he must have said, "Somehow this is 
just not right. I'm not going to do this. I need to 
go someplace else.11 Did he say that? 
A Can you ask that again? I'm sorry. 
Q Did he say, "I've got no choice. I've got to 
sign this agreement. This is unfair"? 
A No. 
Q Okay. Well, what did he say when he left 
that meeting? 
A His comment was, "I'd like to review this. 
I'd like to take this and show it to my legal 
counsel." There was a comment made that 36 percent 
was a little high. And he did make a comment about 
the personal guarantee. But there was no -- he said 
he wanted to go review it and review it with legal 
counsel and get back with us. 
Q Well, how about after that meeting, between 
that time and when he signed, did he tell you, you 
know, "I cry uncle. I've got to sign this. This is 
the only thing I can do." Did he ever say that to 
you? 
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A No, 
Q Okay. Well, after he signed this and he 
never paid on it, did he say, "You know, this was 
unfair," or "This was signed under duress"? When did 
he first say this to you? 
A He never actually did say it to me directly. 
I heard about it through the legal papers that we 
received. 
Q So it wasn't until Morris Told and M.T. 
Enterprises were sued that you heard about the duress? 
A Yes. 
Q Okay. Well, let's talk about if there were 
any options available to M.T. Enterprises. Do you 
know if M.T. Enterprises and Morris Told -- did they 
go talk to some other banks about paying off this 
indebtedness? 
A Yes, they did. 
Q How do you know that? 
A Morris Told told me that as well as some 
conversations that I had with Jim Harward. And I 
overheard a conversation that Jim was having on the 
cellular phone one day with a representative from a 
bank about Morris Told's application for a loan. 
Q So at least we have some knowledge of an 
alternative about going to a bank and the bank giving 
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the money to Morris Told to pay you guys off? 
A Yes, an SBA loan was, in fact, another option 
that was mentioned. 
Q Okay. Loans from financial institutions. 
How about just Morris Told just taking the money out 
of his checking account and paying you guys off? 
Would you have taken that check? 
A We would have been happy to take that check. 
He said he didn't have those funds, but that he had a 
job that once it finished paying he would have those 
funds. 
Q So in that payment agreement where he -- he 
supplied the date of July 30th of 1995 for him to pay 
it? 
A That's correct. 
Q So at least when he signed it in your 
conversations with you, he felt as if there were other 
funds available to pay you off? 
A That's correct. 
Q So at that time when he discussed that payoff 
date, he didn't say, "Oh, no, the reason I'm doing 
this is because you're going to throw me in jail for 
bad checks"? He didn't say that, did he? 
A That's correct, he did not. 
Q Now, Mr. Stewart, there has been Exhibit 
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No. 32, Defendant's Exhibit 32, and it has been 
removed and received by the Court. It is three 
letters that you sent to ELM. Do you have a copy of 
those? 
A I still do, yes. 
Q Let me do this. I'm going to show you --
MR. HARRINGTON: And if I could approach, 
your Honor. 
Q (BY MR. HARRINGTON) This is Chapter 15, 
Title 7, it's on dishonored instruments. This is from 
the Utah Code Annotated up there, and there is a 
requirement that there be certain notice given to 
this . 
Can you look that over real briefly and 
see — and I immediate to tell you that's a newer 
version of that statute, but does that generally 
comport with your letter? 
A Yes, it does. 
Q So when you sent that letter, it was in an 
effort to comply with the law? 
A That's correct and company policy. 
Q Okay. And the law says under there and it 
says in the letter that in addition it may subject a 
person to criminal code provisions in the Utah Code 
Annotated; correct? 
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A Yes. 
Q Now, did you think that was sufficient 
information to give to Mr. Told? 
A Yes, I did. 
Q So you didn't feel it was necessary that you 
go in and say, "You know, if you don't do this, you 
can get thrown in jail"? 
A No. 
Q Now, Mr. Told -- you know him to be able to 
read; correct? 
A Yes. 
Q You know him to be intelligent enough to 
understand that, do you not? 
A Yes. 
Q So did you feel that there was any need to 
emphasize it by saying, "We're going to throw you in 
jail if you don't pay it"? 
A No. Our relationship at that time was 
amicable, although a little strained. 
Q Thank you, sir. 
REDIRECT EXAMINATION 
BY MR. PACE: 
Q $116,000, that's what he owes you? 
A Yes, I believe so. 
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Q That's an amicable but strained relationship? 
A That came later than when we're talking about 
these letters. 
Q That's a pretty large figure that ELM is 
being owed? 
A Uh-huh. 
Q ELM is pretty upset about being owed 
$116,000? 
A Yes, 
Q ELM is pretty upset about receiving bounced 
check after bounced check after bounced check? 
A Yes. 
Q And no mention whatsoever of any consequences 
to Morris Told, though; correct? 
A There were mentioned consequences, sure. 
Q But none whatsoever that there's criminal 
sanction involved in passing a bad check? 
A Other than what's stated in letter, that's 
correct. 
MR. PACE: Okay. No further questions. 
MR. HARRINGTON: Nothing, your Honor. He may 
be excused. 
THE COURT: You may step down. 
MR. PACE: We'd call Morris Told. 
/// 
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MORRIS TOLD, 
called as a witness by the Defendant, was duly 
sworn and testified as follows: 
DIRECT EXAMINATION 
BY MR. PACE: 
Q Mr. Told, could you please state your full 
name . 
A Morris William Told. 
Q And your address, sir? 
A The business address or the residence? 1665 
Laird Avenue, Salt Lake City, 84105. 
Q That's your residence? 
A That's the residence. 
Q Have you ever testified in court before? 
A A long time ago, yeah. About 20 years ago, I 
guess• 
Q Okay. Are you nervous? 
A Very nervous. I've already had half a glass 
of water already, so --
Q Mr. Told, where do you work? 
A I work at M.T. Enterprises, Incorporated? 
Q What is M.T. Enterprises? 
A M.T. Enterprises is a construction company 
that does plumbing, mechanical, basically heating and 
Vonda Bassett CSR, RPR (801) 429-1080 
183 
air conditioning kind of work. 
Q How long have you worked there? 
A Thirty years. 
Q Is it your company? 
A Yes. 
Q Are you familiar with ELM? 
A I am. 
Q Okay. How are you familiar with them? 
A On or about sometime in July of '94 I was 
approached by a salesman from ELM. I believe his name 
was Richard Jackson. And later, sometime in 
September, after numerous conversations on how ELM 
could be a provider as an employer, take my place as 
the employer so I could have worry-free headaches 
dealing with labor issues and that kind of thing, and 
they could take care of certifications that we needed 
for E.E.O. payrolls, certifications for documenting 
employees and things like drug policies and those 
kinds of things — it was commensurate to that 
conversation, I decided to look into it more seriously 
as an option as someone who could mitigate and abate 
the problems that would arise from federal contracts 
that happen from time to time through unforeseen 
conditions. 
And one of those things was that ELM had 
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indicated that they could provide a service whereby --
as the employer and the certificate holder of 
employees, they could provide certified payrolls in 
our behalf. 
Q Why was that an important issue? 
A On numerous occasions Comtrol, which was one 
of the general contractors, had used that as an issue 
for nonpayment. And we implicitly articulated that to 
ELM over and over again that that was one of the 
precursors to our joining up with them that they would 
be able to provide some type of guarantee that they 
could certify the payrolls to these particular federal 
projects because that was one of the ongoing 
day-to-day working requirements. 
Q Are you familiar with Clark Hutchings? 
A I am. 
Q How do you know him? 
A Clark Hutchings came to me on or about August 
of 1993, I believe, and he worked for me on site 
utilities and that kind of thing. And eventually his 
skills and ability elevated him to the point where he 
became the project manager and helped me on a lot of 
labor issues, and I was able to entrust with him a lot 
of things that would need articulation regarding 
day-to-day working requirements. 
Vonda Bassett CSR, RPR (801) 429-1080 
185 
Q Are you familiar with -- what was his title 
before he --
A Well, he began as a pipe layer. 
Q When he ended with the company? 
A Oh, he was basically one of the number two 
men. He was practically my right arm. He was very 
articulate and adroit in the skills of being able to 
foresee conditions and help to avoid them. 
Q Fair assessment to say he didn't leave on the 
best of terms, however? 
A It was an awkward situation, yes. It was 
very difficult to let him go, and he had a difficult 
time leaving, but we had no other choice. It was due 
to economics and the hardship that had been placed 
upon us that he had to leave. 
Q Are you familiar with Heather Silver? 
A I am. 
Q Was she your office manager? 
A Yes. She was the one who basically prepared 
notations and letters and helped to compile materials 
that were necessary for job costing and also in 
helping eventually taking over the roll of preparing 
the certified payrolls for and in behalf of ELM who 
then would have a certificate that they would sign to 
cover that certified payroll and then send it off to 
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Comtrol and to the other federal jobs that were going 
on at that time. 
Q Okay. In particular the process of working 
between you and M.T. Enterprises and ELM -- when did 
that first start -- when was the contract first 
entered into? 
A No, actually the contract was signed latter 
part of September of '94, but the actual execution of 
the work didnft formally start until the latter part 
of October of '94, early November f94. 
Q Okay. How would this process actually work? 
ELM would provide you with a check, and how would you 
repay them? How did that transpire? 
A The intent was that ELM would provide us with 
the checks with the explanation for the distribution 
of withholding and basically be the employer providing 
to M.T. Enterprises the necessary paperwork to make 
itself eligible as an employer. 
And in the process of doing that, ELM was to 
also provide certified payrolls. And this was on a 
weekly, ongoing basis. This was the intent. And then 
in turn, M.T. would be able to get its pay from 
certain contracts that were requiring different 
certifications. And at that point in time M.T. would 
have enough fees that it had been able to collect on 
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and then give that to ELM. 
Q Mr. Told, during September, October, November 
of 1995 — in fact, during this entire process, 
September, 1994 through July of 1995, did ELM and M.T. 
Enterprises, specifically you and Wayne Stewart or 
James Harward, have discussions with regards to M.T. 
Enterprises1 need for certified payroll? 
A Absolutely. That was one of the conditions 
that would a requirement for our relationship to even 
exist. 
Q Do you have any explanation as to why 
Mr. Harward and Mr. Stewart would deny that? 
A Perhaps to get a partial summary judgment. I 
don't know why they would deny it because it was very 
much an up-front issue, articulated many times with 
Mr. Harward. I met him on several occasions. In 
fact, it became a credit issue at one point because 
ELM had become derelict in providing those certified 
payrolls. Hence, the general contractor was able to 
exploit that weakness, and we were falling critically 
behind. 
And because of that, not providing the 
certified payrolls, we started getting notifications 
from the general contractors that those certified 
payrolls needed to be produced otherwise we wouldn't 
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get paid. 
Then that became such a serious issue that 
ELM then acquiesced and admitted that it was beyond 
their ability to provide the certified payrolls that 
were required and that we had articulated several 
times through our course of negotiations and 
discussions. 
At that point in time I met with Mr, Harward. 
We discussed the issue. Extensive debt had been 
incurred where ELM was forced to give ELM credit --
I'm sorry -- where £LM was forced to give M.T. credit 
for the fact that the certified payrolls had not been 
produced. So then M.T. commenced to take the burden 
and produce a certified payroll. And Heather Silver 
then met with Rich Clark, and we set up a liaison of 
communication. 
At first it was very cumbersome because ELM 
would produce the certified payroll that we had 
articulated to them, it would then be submitted to the 
general contractor who would then reject it, then 
would come back for modifications, and then be 
revised. And this would take an extra to seven to ten 
days . 
Q Was the lack of being able to receive these 
funds on a timely basis from your general contractor 
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the reason why you weren't able to keep current with 
ELM? 
A That's correct. And the general contractor 
was able to exploit that to the nth degree. 
Q Okay. During January, February of 1995 how 
large of a deficit did you begin running with ELM? 
A Just off the top of my head, not being in 
dollars and cents, ±tL was pretty close to $100,000, 
pretty close. It was maybe something around that. 
Q Were you able to -- at sometime during 
February were you able to get that paid down? 
A What I did is I started doing several things, 
First of all, I took my life savings and I 
collateralized it and used it as a loan payment 
against the 100,000. And I got the debt down to 
15, 000 . 
In the meantime I started negotiating with 
the SBA and tried to mitigate my debts and tried to 
take care of them, all the time trying to stay fluid 
in my day-to-day business affairs. So I proceeded to 
amend my debt with ELM through personal funds which I 
exhausted and completely deleted. 
Q Prior to 1994 you owned a home; correct? 
A Yes. 
Q And what's the value of that home? 
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A It had been appraised at around $300,000. 
Q Was it encumbered in any way? 
A Yes. I had to borrow money, a first and a 
second mortgage on that home, to help alleviate this 
debt that I had incurred. 
Q What's the value of the total amount of 
encumbrance on the home at the present time? 
A It's approximately 300 plus thousand dollars. 
Q Despite these efforts were you able to cover 
the payroll as it was being submitted to you? 
A I did every option I could to take care of 
the payroll, and I was very up-front with Comtrol — 
I'm sorry — with ELM. I mentioned to them several 
times what the predicament was. And I was warned many 
times if I did not in any way cover the details 
properly, than there would be severe consequences. 
So I did everything I could to make sure I 
was always up-front with all my creditors and 
particularly ELM because it was so vital to allow 
those precious funds to be generated for the payroll 
so the men could keep working and I could complete the 
job and then take issue. 
And I always thought that I had a 
relationship with ELM to the point where we had -- oh, 
they had — they provided access to — part of their 
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services for employees was to be able to seek legal 
advice, and that's what I did. 
Q Did — sometime during March did you inform 
ELM or was it discussed with ELM -- who did you deal 
with principally at ELM, what individuals? 
A Basically Jim Harward, Jim Buderbaugh and 
Rick Jackson. But it became so routine in negotiating 
the weekly payments because sometimes we weren't able 
to meet the weekly payments, so I would inform them 
that the check that was going to be produced for them 
to cover the payroll probably wasn't going to clear 
and may not clear for a week to ten days or more. 
Q Did you have contact with Wayne Stewart as 
well? 
A Yes, we started having contact in January. 
Q Okay. From — and on how many occasions did 
you tell ELM that the checks you were delivering to 
them wouldn't clear? 
A Almost each week, especially it could have 
been nothing else but that for the months of January, 
December of '94, November of '94, February of '95. 
All of those months there was no way those checks were 
good because obviously we went in the hole that much. 
And ELM knew why because we weren't providing the 
necessary documents to the general contractors. 
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MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) Let me show you what's been 
marked previously as Defendant's Exhibit 22 and 
Defendant's Exhibit 23. Do you recognize these? 
A Yes, I do. These are the checks that were 
presented for payment during the summer of -- I 
believe July the 3rd of 1996. 
Q And these checks were first prepared by M.T. 
Enterprises during principally December -- the months 
of December, January, March of 1995? 
A Yes. 
Q Did you present these checks to ELM? 
A Yes, I did. 
Q Did you have a conversation with anyone with 
regard to these checks? 
A Yes, I did. 
Q Who? 
A It would have been Jim Harward principally. 
Q What was the nature of that conversation? 
A Basically I could produce for him a postdated 
check or a check that would not clear in lieu of 
getting paid from like our major supplier of funds 
Comtrol, Incorporated, the general contractor, because 
we did not have the necessary certification to abate 
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whatever reasons they chose to withhold payment. 
Q You told them these checks would not clear? 
A Yes. 
Q Do you have any explanation as to why they're 
denying that at this time that you told them that? 
A I don't know why. It was very clear to me 
that it would be obvious to anyone that all that debt 
that was incurred prior to March 15th has been glossed 
over, but it was very much a precedent that had been 
established through our relationship for that previous 
half a year. 
MR. PACE: Your Honor, I move that Exhibits 
22 and 23 be admitted. 
MR. HARRINGTON: We have no objection, your 
Honor. 
THE COURT: Received. 
^Defendant's Exhibit Nos. 22 and 23 
Vere received into evidence.) 
MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) I'm going to show you what's 
been marked as Defendant's Exhibit 32. Do you have a 
copy there? Do you recognize that? 
A Yes, I do. It's — 
Q Okay. I'm going to ask you to look at page 
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4, 5, and 6 in that document? 
A Okay. 
Q Do you recognize pages 4, 5, and 6? 
A Yes, I do. 
Q How do you recognize it? 
A I recognize them as checks generated from 
M.T. Enterprises to ELM. 
Q And a question on the two checks that were 
printed on March 10th, why were there two checks 
printed on March 10th? 
A Basically, it would have been to break the 
funds down in smaller amounts to make it easier to 
cash in smaller denominations. 
Q If you have $20,000 in the bank, why not just 
print a check for $15,000? Why break it down into two 
amounts? 
A Well, the days that these checks were 
printed -- or prior to the dates of these, whether 
they were postdated or whether we printed them on that 
day, we would check to see what our cash flow was and 
what our projections were for up coming. And so it 
was always released to ELM with the understanding that 
they would not be able to cash those until they were 
instructed to cash them. 
Q Do you have any proof that on or about that 
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day you checked the amounts in your bank account? 
A Yes, I do. What I would do from time to time 
is check my bank accounts and then write those 
balances in my diary, my job diary, so I would know 
how to basically prepare the funds for ELM. 
MR. PACE: May I approach, your Honor? 
THE COURT: Yes. 
Q (BY MR. PACE) I'm going to show you, 
Mr. Told, what's been marked as Defendant's 
Exhibit 25. Do you recognize that? 
A I do. 
Q How do you recognize that? 
A It's my 1995 Weekly Minder appointment book 
and notebook. 
Q Take a moment to review that. Could you 
please describe — was this -- in what manner did you 
prepare this Weekly Minder or notebook? 
A Basically, it could be notes for future use. 
It could be appointments that I had. It could be 
accounts that were payable or receivable. It could 
even be things to do with guarterly reporting for 
previous payrolls and things like that prior to my 
using ELM's services. 
Q Okay. I'm going to -- if we could -- is 
there any portion of the book where you may have 
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recorded any information with regard to your checking 
account on or about March 10th? 
A Yes. On March the 10th -- let me look and 
see here. 
Q Or prior to that. 
A Or prior to it. Yes, there would be --
there's numerous entries where like on the 7th of 
March I show a negative $6,700 balance. 
Q Where is that? Show me where that is at. 
A On March the 7th. 
Q Okay. 
A On my business account. And I have other 
entries like on the day before, on the 6th, it's a 
minus $8,000. 
Q But 8,000 on March 6th, that represents your 
balance where? 
A In the business account at Bank One. 
Q What does the 31.17 represent? 
A It's probably my personal account or --
Q Things weren't too good? 
A No, things weren't doing too good. 
Q On March 7th, that's negative 6,000 as well? 
A Yes. 
Q When were these checks -- the checks that are 
dated March 10th in Exhibit 32, when were those 
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prepared to the best of your knowledge? 
A Probably in lieu of exchanging the payroll 
with ELM. 
Q I'm sorry. When were they prepared? 
A Probably sometime during that week, midweek. 
Usually Heather would help me prepare that information 
and whenever she could prepare those checks. 
Q Were there discussions with ELM -- were there 
discussions with ELM regarding your checking account 
balance and whether these checks would clear? 
A Yes, that was always an ongoing issue. We 
had pretty much established a factor that M.T. had 
negative running balances as well as positive balances 
occasionally. And we were trying to collect funds 
from other sources to help cover the ELM obligation on 
the Comtrol job. So it was always a roller coaster. 
Each day changed precipitously, up and down. 
Q Did you give any specific instructions one 
way or the other to ELM when you delivered the checks 
on March 10th and March 17th? 
A Usually it was predetermined. By this time 
ELM knew firsthand before they sent the courier up 
with the checks that the checks that they would be 
changing with would not be good or eligible to be 
cashable until further notice or a projected day, a 
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week or ten days later or the following weekend- Lots 
of different varieties existed. 
Q Specifically, Mr. Told, you need to answer my 
question. Did you specifically inform ELM one way or 
the other with regards to whether these three checks 
would clear or did you give them any specific 
instructions with regard to those three checks? 
A Those particular three checks were foreknown 
not to clear. I gave ELM specific instructions that 
they were not to be cashed until they were notified 
that they were good. 
Q Did ELM want the checks anyway? 
A Yes. That was part of the exchange process. 
Q Is that why there's two checks on March 10th, 
one for 5,000 and one for a larger amount? 
A Yes. 
Q Did you proceed in any manner around that 
time period to try to receive additional funds so you 
could start making your payments? 
A Oh, yes. In February I had started meeting 
with the SBA. I had started to talk to several 
different representatives. Jim Harward was 
representing to me that he had some particular 
interests that might be willing to loan M.T. some 
money. 
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Q Is that recorded anywhere in your diary? 
A Yes, it is. I believe there's a February 
date of when I started looking at the SBA people. 
During the last week of February of '95 and the first 
week of March, latter half of that week also I started 
talking to the SBA about a loan. 
Q Do you have any specific dates you're 
referring to? 
A Well, Wednesday the 22nd of February at 10 
a.m. apparently I had an appointment with Randall 
Gaston at Bank One who was the SBA rep at Bank One. 
Q Okay. Any others? 
A I did talk to some other entities, the 
commercial loan department at Bank One and the 
Foothill branch. 
Q Okay. During March did you have any 
follow-up discussions with them? 
A Yes, numerous and several, almost on a daily 
basis trying to monitor so I could give an accurate 
picture to ELM. As soon as I found out, I would let 
ELM know the status of things. 
Q Were these serious efforts on your part? 
A Serious enough that I was able to procure my 
own life savings and use it to pay down my balance on 
ELM. 
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Q So you were doing everything you could? 
A Yes. 
Q Did at some point you have your own inventory 
assessed in the hopes of selling it? 
A Yes. Part of the requirement of the SBA is 
that they had to have someone come out and look 
through the inventory of M.T. and give it a value to 
accurately see what the company had a net worth of, 
liquidated, durable goods. 
Q Did anybody actually come out then? 
A Yes. Randall Gaston actually set up an 
appointment and gave me a referral of who they used 
which was T&T Auction. Sometime -- oh, I believe it 
was March 10th, somewhere, I made an appointment with 
a bond -- I believe his name is Edwards. He and I 
went and inspected most of the M.T. inventory to help 
facilitate a loan. But also I learned that he could 
provide himself as an auctioneer. In case the loan 
didn't materialize, I could use that to help liquidate 
my durable goods. 
Q At some point after you had delivered these 
three checks to ELM, did you learn they had not 
cleared? 
A Yes. It was all the time I was in the midst 
of trying to procure these loans that — I learned 
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about on the 30th of March that a concerned ELM call 
from -- I believe it was Wayne Stewart. And in that 
narrative he basically articulated his thoughts to the 
point of concern that those checks had been cashed and 
were dishonored by the bank. 
And I was bewildered because I didn't know 
why he would do that because they weren't supposed to 
cash them until we had funds in the bank. And the 
only way we were going to get funds in the bank is if 
we were going to get more money or get a loan or get 
our monthly payments from the VA. 
Q During this month of March you had an ongoing 
conversation with ELM with regards to your intent on 
getting loans? 
A Yes. 
Q And ELM knew that you had not yet gotten a 
loan? 
A Oh, yes, because I had referred Jim Harward 
to confirm that -- to talk to Randall Gaston directly 
to confirm there was an ongoing serious effort to 
procure the funds. 
Q Okay. When you say that Wayne Stewart called 
you around March 30th --
A Uh-huh. 
Q -- do you have any independent recollection? 
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A Yes, on my little diary here it shows an ELM 
balance, grand total $64,685,218, and the current 
payroll of that was probably $13,888.29, I believe. 
Q And that appears on March 30th in your diary? 
A It does. 
Q Why would that signify ELM called you? I 
don't understand. 
A I would not have known the exact balance. 
It's a Thursday. It's time for payroll to be produced 
on Friday. I checked the bank. The figure down below 
in the right-hand corner on that 30th day slot shows 
$8,786 is what we had in the bank on that day. And 
that's after we had incurred a large debt and brought 
it down, and now it's starting to escalate back up. 
Q Did you have a conversation with Wayne 
Stewart with regards to the bounced checks? 
A Yes, I did. 
Q What was -- what were you told? 
A Basically they were concerned that it was 
starting to spiral back up again, and it went so 
quickly. And I indicated to them that there was a 
flurry of activity that was going on for the month of 
March. We were wrapping up two jobs, and phase one 
was being completed at the VA. And it was just in 
anticipation of culminating some jobs. We had a lot 
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of overtime. 
Q When was the first time that anybody from ELM 
told you of any -- or notified you of any criminal 
consequences to passing bad checks? 
A That actually happened in the form of a 
letter. Nothing was mentioned to us because on the 
31st — Friday the 31st of March we had a meeting with 
ELM to come up and look at the benefits that ELM 
provided to the employees. So they met our employees 
at the trailer. So there was no indication that any 
adversity or any hostile activity was going to be 
presented at that time. 
However, on or about the 4th of April I did 
receive a letter, which is this particular exhibit, 
32. My wife happened to get it and opened it, and she 
was very concerned and became very upset and 
distraught. I came home and saw the last couple of 
sentences there, and I started to begin to worry 
because that was -- I was very confused. I started 
becoming an emotional yo-yo here because I was looking 
at this letter, and it was in direct contradiction to 
what had been proceeding to that date. 
Q Could you please read the second to the last 
paragraph in that letter? 
A "Any person who issues or passes a check or 
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draft for the payment of money for the purpose of 
obtaining from any person, firm, partnership, or 
corporation any money, property, or anything of value 
or paying for any service, wages, salary, labor, or 
rent of which check or draft is refused by the drawer 
is guilty of issuing a bad check or draft. If he 
fails to make good actual payment to the payee the 
amount of reduced check or draft within 14 days of his 
receiving actual notice for the check's or draft's 
nonpayment, foregoing selection does not preclude the 
drawee to prosecute under the criminal code of the 
State of Utah. 
Q What did you understand after reading that 
letter? 
A The gravity of what had just happened. It 
looked like ELM's intent had changed, and I was very 
confused because I thought we had an ongoing working 
relationship. 
So I immediately pursued Wayne Stewart. He 
was available. I don't know where Mr. Harward was at 
the time. But Wayne basically was articulating a 
hard-line approach that -- and so I reiterated to him 
my interpretation to him, and I said to him, "I 
understand that you can criminally prosecute me. You 
can turn me over to the sheriff, but in the meantime 
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I've got this two week window. At least let me take 
some time and try and exercise everything I can. We 
have the SBA. We have the commercial loan we're 
pursuing. Before we get to this point in time, let's 
see what we can do. I'm still pursuing that in 
earnest, and we still have Shasta Electric and others 
that Jim Harward has indicated to me might be 
interested in helping out the business." 
Q Had you ever before this time ever been 
charged with any type of criminal action against you? 
A No, I haven't -- hadn't. 
Q During your entire life? 
A No. 
Q Did you take this letter seriously? 
A Oh, yes. It was so serious that I couldn't 
sleep. I became extremely agitated and worried that I 
was just — not knowing how to pursue it because I 
thought we had had a complete understanding, and then 
to get this, it just totally started to consume me. 
And I couldn't stay focused on anything. It was 
terrible. It was a terrible time. 
Q I'm going to break for a second and ask you a 
few questions with regards to what's been talked a lot 
about so far, a taping of conversations. Is it true 
that you have taped conversations before? 
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A Yes, it is. 
Q Okay. Why do you tape conversations? 
A I just found it was easy to go back to 
refresh the issues. I had a difficult time, I noticed 
over the years of doing business, of grasping the 
issues all the time. So I started making it a 
practice to be able to refer back to that, what was 
actually said, so I could be able to refer to it for 
accuracy and direction and response to. 
Q Are there any reasons personally why -- that 
would require you to tape or anything? 
A I found out later, after this, much later, 
like last year sometime, that I had been diagnosed 
with an attention deficit disorder. So I assumed that 
that was why, and it was sometimes difficult for me to 
stay focused. So I was treated with medication, and 
it's been much, much easier to articulate my thoughts 
and to deliberate on issues and to be able to 
understand and grasp things more clearly. 
Q Do you tape every conversation you're in? 
A No, I don't. 
Q Do you tape half of them? 
A No. 
Q How many do you tape? 
A Probably less than 10 percent. 
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Q How do you tape them? 
A It's kind of a crude method, I just have a 
little cassette player right next to my telephone. 
And when I feel the need arises, at times I'll have a 
little suction cup recorder and I'll stick it on the 
ear piece and listen to the conversation, especially 
if itfs going to be detailed or where it's going to 
require me to give a lot of attention to, a lot of 
intricate matters. 
Q Is there any other method that you use to 
record conversations? 
A Yes. I have — I've had a little pocket 
recorder that I -- to take with me from time to time 
and record a conversation that way. 
Q Any other methods? 
A Yeah. I have a briefcase that I have a 
microphone and a video camera in that I use because 
that particular use is very clear, and I'm able to 
understand the legibility and audibility of the 
conversation much clearer than with the pocket 
recorder. 
Q Okay. What dictates whether or not you 
record a conversation, if anything? 
A Sometimes what I think the issues are going 
to be. Sometimes it could because I wanted to 
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remember what was said, and so it was easy to record 
it. But not every time and not all the time did I 
have to record that. Sometimes my memory was very 
clear on issues and things. 
Q Are there any other reasons why you have not 
been able to record conversations? 
A Oh, yeah. Lots of times I've regretted that 
I didn't have my recorder going. Things like getting 
it set up or meetings where I didn't have it with me 
or I wasn't near the recorder at the office. I was at 
home, or in the car, on a cell phone. Lots of 
different things like that. 
Q Have there been conversations that you 
participated in that you attempted to record and were 
unable to or that you had wished later that you would 
have been able to record? 
A Yes. One in particular was the one that was 
with Wayne Stewart about the early part of April. I 
didn't record that one. But basically it was when I 
reiterated back to him my thoughts regarding this, and 
his answer basically was, "We'll do whatever it takes 
to collect our money." 
"And am I to understand then that I'm at risk 
of going to jail, and my home and family are at risk 
of me not being able to provide for them on the debts 
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that I've incurred and life savings?" 
And he said, "Yes, that is all at risk, and 
you can count on the fact that we won't rule out 
criminal prosecution." 
Q Okay. I'm a little puzzled. This was a 
conversation that you initiated or that he initiated. 
And if you initiated it, why didn't you record? This 
was an important conversation obviously. 
A I was probably at my home and had gotten the 
mail and didn't have any recording at the time. And 
there was no intent to entrap or anything. I just 
wanted to make sure I understood it clearly. And so 
it burned into my mind so clearly that that's why I 
remember it so well. But I didn't have any recording 
equipment with me at the time I generated the call. 
Q Did your relationship with ELM change after 
the receipt of this March 31st letter? 
A In part, yes. Wayne Stewart started to 
become the heavy, and Jim Harward was trying to 
abate — he was trying to become the good cop. And 
Wayne Stewart was the bad cop. I guess that would be 
one way to articulate that. 
But the following week after not being able 
to appease Wayne Stewart, then I appealed to Jim 
Harward to please give me this two-week window, and 
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we're still not exhausted on all of our options yet. 
And that's when he said, "Well, give me a 
credit memo for my house plumbing and electrical and 
all for 22 or something thousand dollars, and I'll 
cover the payroll." 
Q This was for a new payroll? 
A This was a new payroll that was being 
generated Easter weekend, as I recall. 
Q What was Shasta Electric? 
A Shasta Electric was someone that had entered 
in the conversations by Jim Harward. He apparently 
knew them, and he was referring to some California 
doctors and some other concerns locally that I did not 
ever know the identity of that were looking at buying 
the durable goods and buying into the company and 
investing into it, helping with the cash flow, even a 
pawn broker or two. 
Q Did that materialize -- the deal with Shasta 
Electric materialize? 
A No. It never even got to the point where I 
could speak to any principals or anything. 
Q What about the SBA loan? Did that 
materialize? 
A No, that did not materialize. 
Q At some point did that definitely fall 
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through one way or the other? 
A Yes. 
Q When was that? 
A Probably the latter part of April. 
Q Did ELM know that had been --
A Yes, I told them it hadn't materialized. 
Q What happened then? 
A That was a big concern to ELM. They 
indicated to me that they wanted to see me in their 
office Monday morning on May the 1st. At that point 
in time they were going to decide what to do with 
Morris Told and M.T. 
Q Was this a conversation that you taped? 
A I don't think it was. No, it wasn't. I'm 
trying to think. 
Q That's an unclear question. I'm sorry. The 
May 1st meeting — 
A The May 1st meeting. 
Q -- was that a conversation you taped? 
A Yes, I attempted to record that meeting. 
Q Were you successful in recording it? 
A I was successful in part, but the meeting was 
longer than the tape, and I wasn't able to get all of 
the meeting on the tape. 
Q Okay. What occurred at the May 1st meeting? 
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A Basically that's where I met Mr. Kidman and 
Wayne Stewart, and I had actually met them in a formal 
situation. Before then just had a lot of phone 
conversations. But basically they had decided to give 
me X amount of days to come up with the money or they 
would terminate their relationship with me totally and 
completely. 
Q Okay. Were there any -- were there any 
demands made upon you at the time? 
A Yes. They indicated that it would be 
necessary for me to guarantee my personal income, 
funds, whatever, to the point that they could get a 
judgment by confession if I did not sign that 
agreement. And I was to go in with Wayne Stewart into 
his office and prepare that payment agreement at that 
time, and there he would give it to me, and I was to 
sign it. 
Q You sat down with Wayne Stewart in his 
off ice? 
A I did. It was just right adjacent to the 
conference room, as I recall, in the old Orem City 
Hall on Center Street. 
Q Did Wayne make any statements to you with 
regards to this repayment agreement? 
A Yes. He said, "You understand the gravity of 
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the situation. I need to make sure you pay this. If 
you don't, you can face criminal prosecution. You 
need to sign this agreement.11 
And I was so down and forlorn, I said, "Just 
give me a little more time. We still have a couple of 
options left. I haven't been refused on all my loan 
sources yet. Let me so what I can do about that." 
So he acquiesced, and I left there without 
signing the document and proceeded to go back to Salt 
Lake City. 
Q Okay. The statement that you said that he 
made with regards to criminal prosecution, was that 
anything new, or was that a statement that he had 
never made to you before? 
A Yeah, he had made that term to me before. 
Sometime during the second week of April, as I recall, 
or the first week of April, after some conversations, 
he indicated that that was definitely a reality. 
Those checks were hanging out there and they could 
prosecute. And I affirmed that and validated that. 
Q Did you in any way question him as to whether 
or not they were serious about that option, criminal 
prosecution? 
A Yeah. He said they were pretty serious about 
it. I had never been down this road before, so I had 
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no reason to question that. 
Q Did you have -- was that option presented to 
you by James Harward as well? 
A Later on it was, yes. 
Q In what manner? 
A On or about Memorial Day weekend — 
Q I'm sorry. That was a terrible question. 
Let me ask that better. Was the option of ELM 
pursuing criminal prosecution against you, was that 
ever presented to you by James Harward? 
A Yes, it was. 
Q How often? 
A He was still playing the good cop through the 
month of April and then part of May. And then 
sometime on or about the last week of May, his 
demeanor changed. And he became very insistent and 
demanding when I indicated to him that my commercial 
lean was not going to be approved by Bank One. 
And so he said, "You mean the consequences 
of - - " or I'm sorry. 
I said to him something to the effect that I 
had not been able to secure a loan. 
And he said, "Well, you know what the 
consequences are if you don't sign that payment 
agreement, judgment by confession agreement?" 
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And I was so upset over that, and I didn't 
want to sign it. I wanted to strike through the 
language and recreate the document, but I was afraid 
that they might initiate criminal suit against me 
then. So I told him that I'd have it signed. 
So somewhere I guess on or about the 1st or 
2nd of June a courier was sent up, and I signed the 
document, the last page of it, and gave it back to the 
courier, and he took it back down with him to ELM. 
Q Prior to signing the document and in your 
discussions with Wayne Stewart or James Harward, did 
you tell them you didn't want to sign it? 
A Yes. They knew very much I didn't want to 
sign it. I felt like the payment agreement of the 
27th of September was agreement enough. And it was 
very upsetting to me that they would insist on further 
getting their clutches into me because I thought we 
had had such a good working relationship. And I did 
not want to be prosecuted criminally, so I saw no 
other choice but to sign that document. 
Q Did you have a discussion with — concerning 
the document with Clark Hutchings? 
A Oh, yes. He begged me not to. He said, 
"It's financial suicide to sign that." 
And I said, "Well, what else do I have? I 
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don't have any other options. I can't ignore it. I 
can't not sign it. They're going to throw me in jail 
if I don't sign it. At least I'll have a chance to 
try and make good on the document if I'm out of jail." 
And he said, "Yeah, that's a point." But he 
said, "Surely, there's got to be some other remedies." 
And I said it was basically sign it or you're 
going to be criminally prosecuted. Basically, that's 
what it boiled down to. 
MR. PACE: Your Honor, I'm going to move that 
Exhibit 25 be admitted. 
MR. HARRINGTON: We have no objection, your 
Honor. 
THE COURT: 25 is received. 
(Defendant's Exhibit No. 25 
was received into evidence.) 
Q (BY MR. PACE) These conversations that 
you're relating at this time with regards to James 
Harward and Wayne Stewart and Clark Hutchings, those 
weren't recorded? 
A There was always a situation where either I 
was so excited I would try and record, and it didn't 
work, or I didn't have a tape with me, or I hadn't got 
it set up or something. And it was very frustrating 
and aggravating to me. So I tried to validate that 
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with conversations later on when I was prepared, when 
I had enough warning because prior to that June 5th 
payment agreement, I was always in a situation of 
where I was in a state of flux. I couldn't get my 
hands on something to document it other than 
personally. 
Q Okay. At some time you were able to record 
conversations with them — 
A Yes. 
Q -- with regards to the criminal prosecution? 
A Yes. 
MR. PACE: May I approach? 
THE COURT: Yes. 
Q (BY MR. PACE) I'm going to show you Defense 
Exhibit 12. Do you recognize that? 
A Yes, I do. 
Q How do you recognize it? 
A It's a conversation between myself and Wayne 
Stewart. It happened during the month of June of 
1995 . 





Is there a tape that this transcript was made 
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A Yes. 
MR. PACE: May I approach? 
MR. HARRINGTON: Your Honor, might I voir 
diire for just a moment about this with your 
concurrence? 
THE COURT: Yes. 
Q (BY MR. HARRINGTON) This transcript is June 
when of !95? 
A June of f95, counselor. That's all I have. 
Q Well, do you think it was the first part or 
the last part of the month? 
A I think it was the latter part of June. 
MR. HARRINGTON: Well, if it is, your Honor, 
we're going to move to have this excluded. This 
payment agreement was signed on June 5th, 1995. 
Anything after that time is irrelevant to any type of 
duress. We think that this is immaterial, irrelevant, 
and quite frankly is prolonging the day. 
MR. PACE: Your Honor, he's already testified 
that he had difficulties taping. He was able to make 
these two tapes that did record. 
THE COURT: Give me -- this is prior to 
signing that agreement? 
MR. PACE: Pardon? 
THE COURT: Give me something to show that 
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this was taped prior to him signing that agreement. 
MR. PACE: This tape did not occur prior to 
the agreement, but this tape -- these two tapes 
occurred — 
THE COURT: After he signed the agreement? 
MR. PACE: They occurred around the date when 
ELM terminated the agreement and clearly record — 
THE COURT: Mr. Harrington, you're talking 
about when he signed the agreement in issue right now, 
correct, with the 36 percent interest? 
MR. HARRINGTON: That's right. June 5th, 
1995. If this happens, then this can't be related to 
the duress. 
THE COURT: Well, I know that. 
That's what I'm asking you, Mr. Pace. 
MR. PACE: What I'm trying to say is this 
clearly is relating to the duress because everybody 
from their side has completely denied that any of 
these threats or any of these consequences were even 
acknowledged by ELM. And yet on these two tapes that 
we do have 15 days after the agreement was signed 
they're being acknowledged by ELM. 
Both statements cannot be true. Either this 
tape is false, or their statements regarding the lack 
of discussion with regards to criminal prosecution --
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THE COURT: How does that refer to duress 
when he's already signed the agreement? 
MR. PACE: It refers to duress because if 
thSy made statements regarding criminal prosecution 
and by making those statements, by making those 
threats, induced him to sign a further agreement, then 
that's duress. And they have stated --
THE COURT: Is there further agreement after 
the June 5th document? 
MR. PACE: No. These statements go to — 
these statements go to establish that the parties did 
have discussions with regards to criminal prosecution 
and to criminal consequences. 
THE COURT: If that is true, I know that 
occurred after he signed the document. 
MR. PACE: Yes. 
THE COURT: Your case in chief is that 
because of duress he signed the documents. 
MR. PACE: Correct. 
THE COURT: But he's already signed the 
document. What occurs after that --
MR. PACE: Your Honor, the plaintiff's 
witnesses James Harward, Wayne Stewart have all denied 
any statement with regard to -- any affirmative 
statement with regard to criminal prosecution. And 
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these tapes establish that there were statements made 
with regards to criminal prosecution. And these 
tapes -- this one, Exhibit 34, is prior to the 
termination -- prior to ELM!s termination of jy[. T. 
Enterprises. And this tape 35 is at the meeting when 
they terminated --
THE COURT: Is this going to the issue of 
duress or credibility? 
MR. PACE: It goes first to the issue of 
credibility in rebuttal to everything they've stated. 
But then it secondly goes to the issue of duress 
itself because the issue -- the credibility issue is 
principally whether or not those threats of criminal 
prosecution were made. And they've denied them. And 
here we have on tape those conversations occurring, so 
it goes to both. 
THE COURT: Well, even if they made those 
statements, where is the duress here in signing the 
document? Now, if you want to tell me that because 
they made a statement that says they couldn't recall 
or they never made any threats of criminal 
prosecution, it may go to credibility and I'll weigh 
it. 
MR. PACE: Well, it at least goes to 
credibility. 
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THE COURT: That's what I'm asking you. 
MR. PACE: But it goes to the issue itself. 
THE COURT: As to the issue of duress? He's 
already signed the document. You've got to help me. 
I'm having a very difficult time in understanding why 
after he signs a document which he said he signed 
under duress — 
THE WITNESS: Your Honor, all I was trying --
MR. PACE: These statements, your Honor --
these statements are not -- obviously did not occur 
prior to the signing of the document, so in that 
limited regard, no, these statements themselves were 
not statements that were duress. But these statements 
are indicative of the type of statements that were 
made or indicative of the conversations that were 
present between the parties that were duress. 
THE COURT: Well, I'll allow this. I think 
it may go to credibility, which I'll give weight. But 
I still have concerns about this. You're presenting 
this as duress. If you're trying to tell me that 
because they made a general statement that they never 
talked about criminal --
MR. PACE: And to be clear --
THE COURT: -- prosecution -- I mean, go 
ahead. 
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MR. PACE: Okay. 
THE COURT: But if you're focusing on duress, 
unless I see a light somewhere else, I don't think it 
applies to duress. But go ahead on the credibility. 
Q (BY MR. PACE) Mr. Told, did you have this 
transcript prepared? 
A Yes, I did. May I add, counselor, that what 
I did was try to validate the routine language that 
had transpired prior to the signing of that document. 
Q I'm going to show you what's been marked as 
Defendant's Exhibit 36. Is that an affidavit? Do you 
know Gwen Kittel? 
A Yes, I do. 
Q And she transcribed this? 
A Yes, she probably did. 
Q And I'm going to show you Defendant's 
Exhibit 35, which is another tape, and hand you an 
affidavit, Exhibit 37, of Debbie Zukerman? 
A Uh-huh. 
Q As well as --
MR. HARRINGTON: Your Honor, if it might 
speed things up, Mr. Pace has been given by me a 
transcript of his tapes and the transcriptions. He 
then countered with that and had somebody go through 
and check my transcriptions. In Defendant's 
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Exhibits 39 and 40. These are the transcriptions 
which we will stipulate to admission. These are the 
transcriptions that we think are most accurate to the 
tapes. 
Exhibit 40, Defendant's Exhibit No. 40, is 
the transcript of Exhibit 8. And if we can advance 
things, we want to stipulate that those are the most 
accurate. We don't need the tapes to be played. If 
we want to deal strictly with the transcriptions, we 
would so move. 
MR. PACE: Your Honor, I appreciate the 
stipulation. I am going to move this along quite 
quickly. I have the tapes cued up to the point. 
We're only going to be playing about a 10 second 
portion of each tape. But these are the amended 
transcripts that were prepared. 
THE COURT: 39 and 40? 
MR. PACE: 39 and 40. 
Q (BY MR. PACE) Okay. Mr. Told, I'd like you 
to look at Exhibit 39. Sorry. We're going to look at 
Exhibit 40, and I'd like you to address your attention 
to page 2 of that exhibit. What was this 
conversation? 
A Basically a transcript of conversation 
between myself and it appears to be Wayne Stewart of 
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ELM. 
MR. HARRINGTON: Counsel, this is Exhibit 40? 
MR. PACE: This is Exhibit 40. 
MR. HARRINGTON: Second page, starting with, 
"Morris, that last payroll that, you know --" 
MR. PACE: No, starting with "Morris,11 five 
from the bottom. "Okay. You got that?" 
MR. HARRINGTON: This is Exhibit 40 I've 
given to you as you gave to me? 
(Discussion held off the record.) 
MR. PACE: Your Honor, itfs page 3 of the 
actual exhibit. 
THE COURT: I don't have a copy. If you have 
a copy --
MR. PACE: Mr. Told, could you please read 
that transcript starting on number 2 at the bottom of 
the page. Go down to where it says, "Morris, okay. 
All right," and just read the next five lines. 
A Okay. I'm saying, "Okay. All right. Well, 
I wish things could have worked out better, and I'm 
sorry. I did my very best to -- all I could do." 
"Mr. Stewart: Yes. Well, I hope you 
understand that it's nothing personal." 
"Yeah, when they say, 'Ready, aim, fire,' it 
was nothing personal." 
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"Mr, Stewart: Okay. We will see you in a 
little while then." 
"All right." 
MR. PACE: Okay. I'm going to play that 
portion. 
( Tape played.) 
Q (BY MR. PACE) And then Exhibit 39, this is 
a conversation later that same day? 
A Yes. 
MR. PACE: Your Honor, I'll provide you with 
one . 
MR. HARRINGTON: I'm sorry. I didn't hear 
that. This was done the same day? This recording is 
done the same day? 
Q (BY MR. PACE) Was Exhibit 39 the ELM 
termination tape? 
A I believe so. 
MR. HARRINGTON: Okay. And there's a date 
there of June 21. 
THE WITNESS: Yes. 
MR. HARRINGTON: So if it's the same day, 
then they're both after the execution. 
MR. PACE: I believe that's what he said. 
MR. HARRINGTON: We would renew our objection 
again as to relevancy and materiality. 
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THE COURT: Okay, Overruled. I'm going 
to --
MR. PACE: Okay. Your Honor, I want --
THE COURT: The reason why I overruled it is 
it goes to credibility, the weight to show me that 
they talked about criminally prosecuting him. 
MR. PACE: Okay. I understand. 
(Discussion held off the record.) 
MR. PACE: John, we're on page 4 at the 
bottom. 
Q (BY MR. PACE) Mr. Told, numbered page 4 at 
the bottom. The conversation begins on the tape — 
Morris is going to begin speaking. "All right. So 
tell me --" 
Mr. Told, could you read that? 
A "All right. So tell me what storm clouds are 
brewing. You're going to go after the bonding 
companies?" 
MR. HARRINGTON: Wait. Wait. Where are we? 
Show me where we are. 
(Discussion held off the record.) 
Q (BY MR. PACE) Mr. Told, why don't you read 
that. 
A "So you'll be personally handling the 
payroll? So you'll just keep it with you or do you 
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want to leave it?11 
"Yeah, they've instructed basically to just 
hand it to me. Then you and I can get together, take 
care of it. " 
"All right. So tell me what storm clouds are 
brewing. You're going to go after the bonding 
companies? Buy bond with the bonding companies. 
That's first. And then from there you'll escalate, I 
guess, to try to get the nonsufficient funds or 
whatever . " 
"Yeah." 
"Get me thrown in jail, I guess, or 
whatever." 
"Well, what we need to do basically is 
obviously collect the money in whatever form and 
whatever manner we can." 
MR. PACE: Okay. Now Ifm going to play that 
portion. 
(Tape played.) 
Q (BY MR. PACE) Mr. Told, any time during --
do the transcripts that you read comport with this 
tape? 
A Yes. 
Q Okay. Exhibit 35 as well as Exhibit 34, the 
transcripts Exhibit 39 and 40? 
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A Yes. 
Q Prior to the signing of the June 5th 
agreement, did ELM, James Harward, Wayne Stewart, or 
anybody else from ELM make statements to you with 
regards to threaten criminal prosecution? 
A Absolutely. You bet. 
Q Did they tell you that they would prosecute 
you criminally if you did not sign the repayment 
agreement? 
A Yes, they did. 
Q Did they deny those statements? Did they 
deny that they would -- especially in Exhibit 35 --
that they would not go after you criminally for the 
nonsufficient funds checks when you questioned them on 
it? 
A No, they didn't. 
MR. HARRINGTON: Objection, your Honor. 
That's confusing. I have no idea what that question 
meant. 
THE COURT: I'm going to sustain it. 
MR. PACE: Let me reask it. I apologize. 
Q (BY MR. PACE) At the time you made the 
statement to them, ^So what other storm clouds are 
brewing, are you going to come after me for the 
nonsufficient funds checks, are you going to throw me 
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in jail," whatever, did they deny that statement? 
A No. 
Q Did they deny that they were going to 
prosecute you criminally? 
A No. 
Q Did they later, in fact, prosecute you 
criminally? 
A They tried to. 
Q Was that the same threat that they had made 
prior to you signing the repayment agreement? 
A Yes, it was. 
Q Would you have signed that repayment 
agreement if you were not concerned with criminal 
prosecution? 
A Absolutely not. 
Q Would you have signed the repayment agreement 
if you had any other option? 
A No, I wouldn't have signed that had I had any 
other option. 
Q Do you have any explanation as to why 
Mr. Harward and Mr. Stewart denied making those 
statements with regards to criminal prosecution here 
in court? 
A I guess to avoid the consequences of duress. 
Q To avoid you winning today? 
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A Yes. 
MR. PACE: Your Honor, Ifm going to move --
I'm going to move once again these be admitted into 
evidence on both issues, not just credibility, but as 
to the statements of duress themselves. 
Clearly, the second tape during the 
termination, the actual termination, the question of 
criminal prosecution was presented to Wayne Stewart, 
and he said, "We're going to du whatever is 
necessary.11 And I think that goes straight to the 
issue of whether or not those statements were also 
being made before the termination agreement was 
signed. 
THE COURT: Well, I said I'm just going to 
entertain it for the credibility. You know, this was 
after. This goes to credibility, and even then it 
goes to the weight because this was all done 
subsequent to the agreement being signed. It goes to 
the credibility, and it goes to the weight. 
MR. PACE: As co both 39 and 40? 
THE COURT: 39 and 40. And I think for the 
record, the date of these tapes is June 21st, 1996. 
THE WITNESS: '95. 
THE COURT: '95. Okay. The agreement was 
signed June 5th, 1995. 
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MR. PACE: Just a minute, your Honor. 
(Time lapse.) 
Q (BY MR. PACE) Okay, Mr. Told, you were 
present in the court during the testimony of Heather 
Silver and later the reading of the deposition of 
Clark Hutchings? 
A Yes. 
Q Did the statements made by Clark Hutchings 
fairly and accurately depict the events prior to the 
signing of the agreement? 
A Yes, they did. 
MR. HARRINGTON: You know, to have a witness 
comment on the credibility of another witness, I mean, 
is clearly improper. If there's a factual question --
THE COURT: Is that an objection? 
MR. HARRINGTON: It is an objection. 
THE COURT: Sustained. 
MR. PACE: Let me see if there's anything 
else . 
(Time lapse.) 
MR. PACE: Your Honor, I'm almost done. I 
just wanted to make sure I didn't miss anything. 
(Time lapse.) 
MR. PACE: Okay. I have no further questions 
at the present time. 
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THE COURT: Mr. Harrington, can I be 
presumptive enough to ask how long you're going to 
take with this witness on cross? 
MR. HARRINGTON: Your Honor, with your 
indulgence, I'll maybe toss that back to you. I can 
probably — I mean, if I really compacted it, I could 
probably get done between 20 and 30 minutes. But if 
the Court would rather adjourn now and come back 
tomorrow morning for his cross-examination, that would 
be understandable. 
We are at the 5:00 hour, but I can try to 
hustle as fast as I can. And, like I say, I think I 
can compact it down to 20 minutes, 15 to 20 minutes. 
Whatever the Court's pleasure. 
THE COURT: Well, I prefer we adjourn. 
MR. HARRINGTON: Very good. 
THE COURT: Unless you feel that's going to 
really effect your position. 
MR. HARRINGTON: It won't, your Honor. Why 
don't we come back then tomorrow morning, and I'm sure 
I can have him done within a half hour to 45 minutes. 
And then subject to Mr. Pace, we would stand ready for 
ruling and closing arguments. 
THE COURT: Is he your last witness? 
MR. PACE: Yes, he's my last witness. 
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THE COURT: Okay. What time was my last 
pretrial? 
(Discussion held off the record.) 
THE COURT: Okay. Let's try to target 9:30. 
Is that okay? 
MR. HARRINGTON: We'll be here at 9:30. 
THE COURT: Just a half hour earlier 
hopefully and try to move this along. Okay. We'll 
adjourn until tomorrow morning at 9:30. Thank you. 
(Brief recess taken.) 
THE COURT: Back on the record in the ELM 
matter. Just for purposes of clarification. Exhibits 
34 and 35 were the actual tapes themselves. 
MR. HARRINGTON: We have no objection to the 
entry of those, your Honor. 
THE COURT: They're received. 
(Defendant's Exhibit Nos. 34 and 35 
were received into evidence.) 
THE COURT: Thank you. We'll be in recess. 
(At 5:05 p.m., an adjournment was 
taken until January 30, 1997 at 
9:30 a.m.) 
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PROVO, UTAH; JANUARY 3 0 ; 9 : 3 0 a . m . 
P R O C E E D I N G S 
THE COURT: Okay. The Court is reconvened 
again in the matter of ELM, Inc. vs. M.T. Enterprises 
et al., Civil No. 950400414. I believe where we left 
off yesterday was just at the beginning of 
cross-examination of Mr. Morris Told. 
MR. HARRINGTON: We'd ask that Mr. Told be 
recalled to the witness stand, your Honor. 
THE COURT: Please retake the witness stand, 
Mr. Told. Just to remind you, you are still under 
oath. 
MORRIS TOLD# 
having been called previously as a witness by the 
Defendants, resumed the witness stand and 
testified as follows: 
CROSS-EXAMINATION 
BY MR. HARRINGTON: 
Q Mr. Told, can you state your full name, 
please. 
A Morris William Told. 
Q You've used various other names in your 
career, haven't you? 
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A I'm not sure what you mean by that. I don't 
understand the question. 
Q You've used aliases, have you not? 
A For my name? 
Q Uh-huh. 
A As Morris William Told? 
Q No. The question is have you used aliases? 
A I'm not aware of what you're referring to. 
Q Well, have you ever used the name of Ronny D. 
Brannigan? 
A No. 
Q Well, let me start this- What is your social 
security number? 
A 
Q Okay. How about Jaryl D. and Kathrine 
McKell? 
MR. PACE: Your Honor, I object. Does he 
have any basis for these questions, or are they just 
coming out of thin air? 
MR. HARRINGTON: Your Honor, I want to know 
who I'm talking to up there, and it goes to 
credibility. 
MR. PACE: I could ask if he's Ronald Ragean 
as well. Does he have any basis for these questions, 
or is he just pulling them out of thin air? 
Vonda Bassett CSR, RPR (801) 429-1080 
240 
MR. HARRINGTON: Yeah, I have a basis for 
them. 
THE COURT: You may proceed. 
Q (BY MR. HARRINGTON) How about those other 
names, Jaryl D. and Kathrine McKell? Have you and 
your wife used those names? 
A No. 
Q How about William Told? Have you used that? 
A No, I don't think so. 
Q And Dwayne and Sharon Wales? 
A No. 
Q And the last one Dale Yakovich? Have you 
used that? 
A No, I haven't. 
Q Well, let me ask you this, Mr. Told. You've 
held yourself out as some kind of secret agent or CIA 
operative at times, haven't you? 
A No. 
Q You've never said to anybody that you have 
some type of covert matters that you take care of and 
you go off to South America and other places? 
A No. 
Q You've never done that? 
A Never done that. No, I've never gone off to 
South America or other places for covert activities. 
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Q Well, let me move on then. You know 
yesterday we heard some rather impressive words from 
you. And some of them were adroit, abate, articulate, 
explicit, bewildered, forlorn, and entrapped. Those 
seem to be indications of a well-educated person? 
A I thought I had to be well educated to be a 
plumber. 
Q Did you? What is your educational 
background? 
A I've studied at Brigham Young University and 
the University of Utah in areas related to physics and 
that kind of thing and speech pathology and audiology. 
Q Have you received any degrees? 
A I have. 
Q Okay. What degrees have you received? 
A I received a degree in speech pathology and 
audiology. 
Q And when did you get those? 
A I believe sometime in the W O ' s , early '70's. 
Q Now, have there been any concepts that have 
been discussed here in court in the last day 
and-a-half that you have not understood? 
A If there are, I don't know what they are if I 
haven't understood it. 
Q Now, today as we sit here today you're on 
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medication. I believe that was your testimony, wasn't 
it? 
A I am taking a medication for attention 
deficit disorder, yes. 
Q And what medication is that? 
A Ritalin. 
Q Okay. Now, you testified that one of the 
reasons that you wanted to go ahead and tape record 
things was because you had difficulty recalling the 
substance of certain conversations. And I believe 
your exact words were you had a difficult time 
grasping issues. Do you recall that testimony? 
A Yes. 
Q When were you diagnosed with this attention 
deficit disorder? 
A Just sometime last year. 
Q When did you start taking that medication? 
A In December. 
Q December of '96? 
A I believe so. 
Q So prior to that time, you had difficulty 
recalling certain issues and that was the reason you 
wanted to tape record? 
A Not the entire reason. I wanted to make sure 
I had facts. But I couldn't always tape record, so I 
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would try and take notes or try and embellish it in my 
mind as best I could. 
Q But you've presented to the Court here today 
two tapes that you think indicate, at least in your 
mind, some evidence of duress; is that correct? 
A Yes. 
Q Okay. Now, you don't have any other tapes? 
A If I do, they've been mislabeled or 
misplaced. 
Q Well, your counsel gave to me and to my 
office some 22 tapes that you had recorded. And as 
testified yesterday, and you were here for that, 
Mr. Harward said he went through and listened to all 
these tapes. Now, you listened to all those tapes 
too, didn't you? 
A No, no. 
Q Well, then why did you give it to ELM then? 
Why would you give it to my office to listen to? What 
was the point of that? 
A To allow them an understanding of what had 
transpired prior to that time. 
Q Okay. So you knew that these were not 
pertinent to the issues involved in the case? 
A No, I didn't know that. I didn't know that 
they were or they weren't. I just knew they existed, 
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and they needed to have that presented to them so that 
they could peruse through those tapes themselves. 
Q Are there other tapes? 
A If there are, I said they're either 
mislabeled or misplaced or have been overlooked. 
Q My question to you, sir, is are there other 
tapes that you've recorded that you have not given to 
ELM? 
I can't answer that at this time. I don't 
know. 
Q You don't know of any? 
A I don't know of any right now. That's 
correct. 
Q But after reviewing all those tapes, you only 
found two of them, and you gave them to the Court 
yesterday? 
A I didn't review all the tapes. 
Q Yeah, and that puzzles me as to why then you 
gave the tapes to ELM if they weren't pertinent to 
this issue? 
A I didn't know they weren't pertinent. I 
thought they were. That's why I gave them that 
information to understand the issues. 
Q So what you're telling me is you had ELM go 
through this needle in the haystack operation to do 
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this, but you haven't done it yourself? 
A I had already done it. I was the one there 
present when these tapes were created, so I had 
already done it once. 
Q So you have listened to the tapes? 
A No, I haven't listened to the tapes. They 
were there in their creation. I listened to my voice 
and the voice on the other end of the conversation. 
So that would qualify in my understanding as going 
through them. 
Q So those two tapes you gave yesterday they 
were recorded on or about June 21, 1995; correct? 
A I believe so, yes. 
Q Some two and-a-half weeks after the execution 
of the June 5th payment agreement? 
A That's correct. 
Q Okay. Now, do you have any tapes involved 
prior to June 5th, 1995? 
A Those tapes — copies of those tapes existed 
prior to June 5th of 1995. 
Q And I'm sorry. I'm not doing a good job. Do 
you have any tapes pertaining to duress prior to June 
5th, 1995? 
A Again, counselor, if they exist, I have not 
been able to locate them at this time. 
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Q So you don't know of any? 
A I don't know of any right at this moment. 
Q So, now, your evidence of the duress then is 
your recollection of conversations with Mr. Wayne 
Stewart, Jim Harward, those two gentlemen. Those are 
the people that threatened you; correct? 
A Yes. 
Q Okay. Now, this is during the time -- your 
recollection is during the time that you're having 
problems remembering things and grasping issues; 
correct? 
A I need to qualify that, counselor. 
Q Sir, if you would go ahead and answer the 
question. These were conversations you recalled while 
you were having a problem in recalling? 
A Your question was two part. You asked me if 
it was based upon my recollection that these two 
gentlemen threatened me. Yes, I recall those two 
gentlemen threatening me. But it wasn't based 
entirely on my recollection. 
Q Let me try to -- what in addition to your 
recollection gives evidence of these -- of the duress? 
A Things like entering in my little journal 
activities where I would have a conversation with 
Mr. Harward or Mr. Kofford or even Mr. Stewart, and in 
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the process of doing that I may have jotted something 
down in my diary or made a mental note that was 
embellished in my mind so I wouldn't forget. 
Q Well, let's get those notes. Now, what is it 
about those notes that indicates duress? Yesterday 
you presented Exhibit 25, and we saw annotations as to 
bank account balances and possibly other meanings, but 
the substance of duress I didn't see any of that. So, 
sir, can I give you an opportunity to show me that? 
A Well, basically it was a key to help me 
recall the situation. I used it as a situation where 
I could rely on that as a triggering mechanism to help 
bring that back to mind. 
Q This is during the time period which you have 
admitted before the Court you have a problem with your 
memory? 
A Yes, and that's why I would do those things 
to help compensate that. 
Q You had a faulty memory at that time; 
correct? 
A Yeah. 
Q Now, at this time, in the spring of 1995, you 
have other creditors breathing down your neck, don't 
you? 
A Yes. 
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Q Tell the Court about who those are. Let's 
identify who those creditors are. 
A Well, my memory is failing me right now, but 
let me see what I can do. 
Q Well, sir, is it your testimony that you have 
a bad memory now even with the drugs? 
A Oh, it's not 100 percent, but it certainly 
enhances my ability to articulate and grasp the 
issues, yes. 
Q Go ahead. Tell us the other creditors you 
had. 
A Well, let's see. I had Bank One, first and 
second mortgage on the house. I had Bank One for a 
basic loan on my life savings that I collateralized. 
First Security Bank, I borrowed money to help 
compensate there for the payroll and a few other 
occasions I can think of that --
Q Well, you're having problems with your 
general contractor, aren't you? You're having 
problems getting paid? 
A Is he my creditor? 
Q They owe you money; right? 
A Right. But you asked me, my understanding, 
the people whom I owed money too. That was my 
understanding. 
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Q I should have broadened that. I stand 
corrected. Any financial problems you had at this 
time. You had problems with your general contractors, 
don't you? 
A In collecting money in a timely manner, yes, 
very much so. 
Q And that consumed a lot of your time, doesn't 
it? 
A Yes, yes, it would. 
Q And all your creditors to whom you owe money, 
that consumes your time as well? 
A Yes. 
Q Well, you know, you mentioned again this use 
of your life savings to pay down the ELM debt. 
A Yes. 
Q You know, sir, again, I went back last night. 
Do you have any evidence of having done that? 
A Well, I thought that when we produced that 
documentation on that promissory note, that was 
sufficient enough. That was what I used to obtain the 
money from Bank One, and then I used my life savings 
as a collateral for that account. 
Q You know, Mr. Told, part of the problem with 
the Court is he can only consider evidence that is 
introduced in here. I'm just wondering any evidence 
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that has been produced in this case showing that 
you've endangered your life savings to go ahead and 
pay off these debts. Do we have any evidence of that? 
A Just that promissory note. Was that not 
introduced, counsel, as evidence? 
Q I don't know of any promissory note. 
A Well, the documents we produced for you on 
our deadline date when we met you in your office. 
Q Where is that? 
A That was part of the material that helped to 
support the motion for partial summary judgment. 
Q Why wasn't that introduced today? I mean, if 
that's an indication of your good faith effort to pay 
these debts, where is it? 
A It was presented to counsel, and it was your 
decision as much as anyone else's not to present it. 
Q Sir, I'm not going to argue as to who 
represents you here today. But you have no evidence 
you've presented to the Court of taking your life 
savings. How much was that? 
A I think it was approximately 80 something 
thousand dollars, as I recall. 
Q And you used that money to pay down ELM? 
A I did. 
Q Okay. Where's the evidence of that? Where 
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is the evidence of money --
A Basically, it would be something to help 
support the fact that our balance dropped considerably 
in March. 
Q So we're to assume and conjecture that, in 
fact, you used those moneys? 
A There was no other way the money would have 
dropped other than a precipitous event like that. I 
hadn't received money from my general contractor. 
Q Where in your Daily Minder, that diary we 
saw -- there surely must be an indication that you 
went to the bank and took out my life savings. Where 
is that? 
A I didn't put it any where. It was an ongoing 
process. I was trying to negotiate that over a long 
period of time. I didn't do it in one day. I had to 
set up the paperwork to use it as a collateral. 
Q But no indication in your Weekly Minder as to 
that? No other evidence? 
A I haven't seen it, but that doesn't mean it 
may not exist. 
Q Let's talk about payment of other debtors. 
You went to other banks, and you mentioned yesterday 
the SBA; correct? 
A Yes, that's right. 
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Q You went to Draper Bank, and you talked to 
them? 
A Yes. 
Q Who else did you talk to about getting a bank 
loan? 
A Bank One, Randall Gaston, a fellow by the 
name of Paul Smith at Bank One. 
Q And SBA, who did you talk to about that? 
A Well, the SBA was always through Randall 
Gaston. 
Q Why didn't you get those loans? 
A I don't know, I thought that perhaps I had 
too many sevens on my payment -- in fact, that was one 
of the explanations. Instead of zeros, I had to many 
sevens. 
Q What does that mean? 
A Basically, that was their understanding of 
the situation of being able to repay accounts. 
Q You were a bad credit risk, were'nt you, 
Mr. Told, e*t that time? 
A Well, if my memory serves me correct, it was 
dubious at best, yes. 
Q Dubious at best. So what happened was you 
couldn't get the banks to loan you money, so what you 
did was you involuntarily made ELM lend the money to 
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you; isn't that right? 
A That is not correct. 
Q Well, let's go into that. Now, a postdated 
check — when you give a postdated check, what is a 
postdated check? 
A Well, I've learned since then that it becomes 
a promissory note basically. 
Q So you borrow the money, and you promise to 
pay it back on the date that the check is written; 
right? 
A Intended to, yes. 
Q You know, Mr. Told, I'm going to hand you 
what has been marked as Exhibit 1 which is the 
contract employee agreement. And I'm going to ask you 
in that document to point out to the Court — excuse 
me -- that's the payment agreement. Let me get you 
the contract agreement. I'm going to ask you in that 
contract agreement, which I'm sure you'll recall --
sorry I misplaced that. This is Exhibit 14, the 
contract employee agreement. Can you show me in that 
contract where you were given permission to give 
postdated checks? 
A I can see in paragraph 4 where it says, 
"Client shall pay ELM for services rendered by 
employees of ELM." That was not fully done. And as a 
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result, that probably is what precipitated into this 
scenario of postdated checks. 
Q So there's a separate agreement? It doesn't 
exist there in that agreement? 
A No, just as part of the covenant as asserted 
in paragraph 4 it mentions that the client shall pay 
ELM for serices rendered. The services hadn't been 
completely rendered. 
Q Are you telling me you get to pay a week 
later with a postdated check? Is that what that says 
to you? 
A It just says that I'll pay them when they've 
rendered the services. 
Q Okay. So you think that allows you to give 
postdated checks; is that right? 
A No, I think that allows me to be obligated to 
pay them when they provide all the conditions that 
were agreed to upon signing of this agreement. 
Q Uh-huh. Okay. Let me borrow that back, if I 
can, please. How about the payment agreement. Where 
does that say that you get to give them postdated 
checks? Can you show me in that one? 
A Basically something around paragraph 6 it 
appears in those conditions that it's an option to 
define what events can take place for outstanding 
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balances. 
Q Well, read that provision to the Court so the 
Court can understand what you think allows you to give 
postdated checks* 
A "Upon the happening of any event of default 
as herein defined or defined by equity, ELM may at its 
option without further demand or notice, exercise any 
of the following remedial rights.11 ELM may provide 
written notice to M.T. allowing M.T. to cure the 
default, thereby avoiding acceleration of the then 
owing principal and interest, within seven days from 
receipt of the written notice by tendering payment, in 
cash, cashier's check, or money order, of the then 
past due amount and owing monthly payments, plus a 
late fee of 10 percent of the then outstanding 
balance." 
Q So you interpret that to mean you can give 
postdated checks? And that's a yes or no question. 
A I don't understand the question, counselor. 
Q Okay. Well, I'll move on then. You know, 
there was a word you used yesterday, and the word was 
"entrap," to entrap. Can you tell the Court what you 
meant by or you mean now by the word "entrap"? 
A Basically, to create a situation whereby 
someone can't deny what had transpired. 
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Q I'm going to ask the court reporter to read 
back that answer. 
(Record read.) 
Q (BY MR. HARRINGTON) And that's what you 
think entrapment is? 
A Yes. 
Q Did you create situations of your own making 
where you thought that you could demonstrate duress; 
was that your intent? 
A No. 
Q Okay. So you didn't entrap anybody in this; 
is that right? 
A That is correct. 
Q So when you make statements like, "I guess 
then you'll throw me in jail," in your statement only, 
you don't think that that's setting a situation up for 
entrapment? 
A No. Basically, counselor, I was validating 
and articulating the situation that had transpired 
prior to that date and up to that date. 
Q Okay. Now, Mr. Told, I'm going to ask you 
this last question, and I want to give you an ample 
opportunity -- I want you to think about this 
question. I'm going to violate all the rules of 
cross-examination. I'm going to give you a broad 
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canvas to paint on. Tell the Court now all of the 
evidence that you have and know of that prior to 
June 5th, 1995, other than your testimony, that 
evidences duress? 
A I believe the evidence that was presented 
yesterday in the form of testimony could articulate 
that. I believe that Heather Silver sensed duress. I 
was totally oppressed in the situation. I saw no 
other options. 
Q Mr. Told, you know, every time I write my 
Master Card bill, I'm under stress because I'm not 
real wild about paying that bill. Is that duress? 
A No, that's stress, counselor. 
Q Okay. Now, when you were confronted with the 
need and imperative to go ahead and pay off ELM 
pursuant to that payment agreement, why is that any 
different than the stress I feel in paying my Master 
Card bill? 
A Because it's highly probable that you aren't 
threatened with criminal prosecution at the time you 
sign your Master Card bill. In other words, you don't 
have a choice of either signing your bill or going to 
jail. 
MR. PACE: Your Honor, I'm going to object. 
This question — the counselor is asking this witness 
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to make a legal conclusion. Whether he has any 
understanding of what duress actually is legally is 
completely immaterial. What is important are the 
facts that transpired so the Court may apply the law. 
Mr. Told is not under any obligation to know or have 
any idea what the law is and what duress means. 
THE WITNESS: In fact, counselor --
THE COURT: Just a minute. I don't think so. 
All he's asking is giving him an opportunity once 
again to share what he believes caused the duress. 
It's my decision as to whether duress occurred. But 
we need to know how he feels. What evidence? I guess 
that was the question. 
MR. HARRINGTON: That's correct. 
Q (BY MR. HARRINGTON) Now, I'm going to focus 
on something just a little bit further. You say the 
difference is the threat of criminal prosecution. 
A Among other things, yes. 
Q And I'm going to give you that broad canvas. 
Tell me all those other things. 
A At the time it was imperative to keep the 
payroll current and flowing, and that was one of the 
conditions. It was basically to this, counselor, that 
you must sign this payment agreement. 
And if I don't? 
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You will -- and the answer to that was, you 
will not receive your weekly payroll. 
And if I do sign it? 
You won't be criminally prosecuted. 
Q Okay. So there's two things. Criminal 
prosecution and withholding the payroll. Anything 
else, sir? Take your time, please. This is your last 
opportunity to tell us and the Court what that is. 
A I felt that we had an open line of intent and 
communication that I then could avoid termination of 
the contract by signing that. It was something that 
was to be considered. But mainly it was just to avoid 
being prosecuted for those bounced checks. That was 
the main reason. 
Q And you heard yesterday clearly and 
unequivocally the testimony of ELM that they were 
going to withhold the payrolls and terminate the 
contract if you didn't sign it, so that issue isn't in 
question, is it? 
A Not really because your clients also 
indicated that that was part of their options was to 
prosecute. 
Q Okay. So the issue is threats of criminal 
prosecution? 
A One of them, yes. 
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Q Now, sir, other than your testimony, what 
evidence of criminal prosecution do you have to offer 
to this Court, other than your testimony? 
A The lack of credibility of your clients!. 
Q What evidence of criminal prosecution, other 
than your testimony, do you have? 
A Your clients stated that that was one of 
their options. Under oath they said that. 
Q You don't have anybody that says Jim Harward 
or Wayne Stewart verbally said to you, "We're going to 
throw you in jail if you don't sign this agreement." 
There's no testimony to such effect other than your 
testimony; correct, sir? 
A Are you saying those were my exact words. 
"I'm going to throw you in jail"? 
Q Any words to that effect. 
A The intent or understanding was very vivid in 
my mind. There was no doubt in my mind. 
Q Sir, that's not my question. What other 
evidence do you have of that? 
A The truth that it happened. 
Q None, sir, other than your testimony. Thank 
you. 
THE COURT: Redirect. 
/// 
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REDIRECT EXAMINATION 
BY MR. PACE: 
Q Mr. Told what is this document? 
A That appears to be --
Q Exhibit 32? 
A Right. That's the notification of intent to 
collect on the bounced checks and that paragraph about 
the criminal code action. 
Q And what does that paragraph say? 
A "Any person who issues or passes a check or 
draft for the payment of money for the purpose of 
obtaining from any person, firm, partnership, or 
corporation any money, property, or other thing of 
value, or paying for any service, wages, salary, 
labor, or rent of which check is or draft is refused 
by the drawer is guilty of issuing a bad check or 
draft. if he fails to make good actual payment to the 
payee the amount of the refused check or draft within 
14 days of his receiving actual notice for the check's 
or draft's nonpayment, foregoing civil action does not 
preclude the right to prosecute under the criminal 
code under the State of Utah." 
Q Who letterhead is that letter on? 
A That is ELM's letterhead. 
Q Who signed the letter? 
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A Wayne Stewart, vice president. 
Q Is that other evidence of criminal 
prosecution? 
A Yes. 
Q Was that prepared by you? 
A That was not prepared by me. 
Q Is that a fabrication of your mind? 
A It is not a fabrication of my mind. 
Q Did Wayne Stewart or Jim Harward ever any at 
time tell you, "We are not going to prosecute you"? 
A No, they did not. 
Q Did you ever at any time ask Wayne Stewart or 
Jim Harward if they would prosecute you or if the 
threat of prosecution was there? 
A Yes. This planted the seed and started to 
create the stress, which then elevated into my 
understanding that I had to sign that document; 
otherwise, I would be criminally prosecuted. 
Q Did Wayne Stewart ever withdraw that 
statement from the table? 
A He did not, from the paragraph here of that 
letter. 
Q So it's not just your testimony? 
A No, it is not. It's the truth. 
Q Mr. Told, what would be the result of 
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withholding payroll? 
A It would mean total annihilation of M.T."s 
ability to perform on the multi-million dollar 
pro j ects. 
Q What projects were you working on? 
A Comtrol, the VA Hospital phase 2. That was a 
$1.3 million project. We were trying to finish up 
Hill Air Force base. That was approximately 1.1 
million. And then we had several schools that we were 
trying to include with down in Beaver County. They 
were all significant six digit or more accounts 
resulting in more than one million dollars worth of 
activity. 
Q In fact, you had -- how many employees did 
you have that were working with M.T. Enterprises? 
A ELM had leased to me 20 plus employees, as I 
recall, at that time. 






Q And they quit because why? 
A Because ELM had terminated the contract, and 
Thatf s correct. 
And those are two employees that quit? 
Yes, they did. They had no choice. They had 
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they had done it after they had obtained my signature 
on the judgment by confession. 
Q As a result of the ELM termination, what were 
you forced to do with regards to Beaver and Milford 
School District? 
A Abandon that project entirely. 
Q As a result, what type of liability have you 
incurred? 
A I've incurred a tremendous amount of 
liability from the bonding company and legal 
obligations that stem into the next century. 
Q To the tune of what amount? 
A Approximately $150,000 roughly, something in 
that regard, something like that in potential 
liability or more. 
Q With regards to attention deficit disorder, 
there's been some -- there were questions regarding 
your recollection and your memory, etc. What were 
your -- what is and is not the status of your memory 
without Ritalin? 
A Usually, the memory isn't the issue. Ijt's 
just what goes into making of the memory at the time. 
So by taking Ritalin, you're able to stay more 
focused, and your mind doesn't wander as easily, and 
you're able to grasp issues more readily because 
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you're staying focused longer. Your mind doesn't 
wander off. 
Q So it's your focusing? 
A Yes, it's focusing, not memory. 
Q Are there instances in time where your focus 
with or without Ritalin make no difference? 
A That's correct. 
Q When would those be? 
A Well, for example, the 1st of May of 1995, 
that particular place that we met at, which is ELM's 
conference room, was, as I recall, the old library 
part of the — or the police part of the city hall. 
And then that field that it's placed in, and the area 
around it is where I -- used to be a part of my 
childhood when I'd come and go. 
Q That was a poor question. Let me ask it 
again in a different way. Is there any difference — 
is there any difference between one situation to 
another as to whether or not you're going to be able 
to remember an event better or worse? 
A No. It will be more articulated with details 
with Ritalin than without Ritalin, basically. In the 
distant past it would probably fade out because 
Ritalin is a fast acting agent. 
Q I want you to describe to the Court what was 
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going through your mind and what the reasons were, as 
Mr. Harrington said, finally and ultimately, etc., 
surrounding the time when you decided to sign that 
repayment agreement. 
A I could see no other alternative. I was 
basically at the end of my rope. I saw no other 
option. There was no other way to deal with the 
matter. I was boxed in a corner, and it was entirely 
beyond my control and my ability to avoid signing that 
document. I felt that anything else was only going to 
create a worse situation, and so this way, by signing 
this payment agreement, I might be able to continue on 
and get the payroll and not have the company be 
terminated in its employee/lessee relationship on 
these large jobs. 
Q Did you have any other option? 
A No other option. 
MR. PACE: That's all. 
RECROSS-EXAMINATION 
BY MR. HARRINGTON: 
Q Mr. Told, you told the Court that when ELM 
terminated, you had to abandon the Beaver/Milford 
project? 
A Yes. 
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Q I'm going to represent to you then that that 
termination was on June 21, 1995. 
A Yes. 
Q Okay- So up until June 21 you, M.T. 
Enterprises, was present on the site at 
Beaver/Milford; correct? 
A No. Let's see. I'd have to get a calendar. 
The last time I was there was the Saturday before. I 
think it was the 18th of June, that was the last time 
I was there. 
Q The 18th of June? 
A Uh-huh. 
Q Okay. Well, now, maybe we ought to explain 
to the Court why all that's important. Now, you've 
been talking to that bonding company, haven't you, 
that bonded the Beaver/Milford job? 
A Yes. 
Q Okay. And what you've been trying to say to 
that surety company is that ELM didn't have people 
down there until the 21st; right? 
A Not really. We were in the state of 
negotiations. We were trying to get some type of an 
agreement and accord on the job languishing for as 
long as it had. 
Q Really what you're doing is telling that 
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surety company that there weren't people down there so 
ELM won't get paid under that surety bond; right? 
A No. Now, counselor --
Q Now, that's a yes or no question, sir. 
A I can't answer that yes or no. 
Q Have you been talking to the surety 
companies? 
A Which one? 
Q The Beaver/Milford job. I haven't talked 
about any other job. If that's confusing to you, sir, 
maybe we need more Ritalin. But if you've got that --
A No, we're okay. 
Q We're on that detail. It's Beaver/Milford. 
You've been talking to that surety company, haven't 
you? 
A They were consulting -- I was consulting with 
them. 
Q Sir, I'm really -- it's probably my fault. 
Did you talk to the surety company for the 
Beaver/Milford job? 
A Actually they came and talked to me. We 
appeared in several meetings for negotiations. 
Q Did you vocalize and speak to somebody that 
represented them? 
MR. PACE: It's been asked and answered. 
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Q (BY MR. HARRINGTON) Did you? 
THE COURT: He hasn't answered yet. I'm 
waiting for an answer. 
THE WITNESS: Did I speak to the surety 
company. 
Q (BY MR. HARRINGTON) Yes. 
A Actually, no. There were representatives 
from the surety company that came to Salt Lake City, 
and we tried to negotiate together in concert with 
those entities at Beaver and Milford. 
Q And, sir, have you told them that ELM was 
fraudulently giving payrolls on the Beaver/Milford 
job? Be careful, sir. 
A Fraudulently giving payrolls? 
Q That's right. Putting people on the payrolls 
that didn't work on the Beaver/Milford jobs. You've 
told that to the surety companies, haven't you? 
A No. 
Q Well, your motive is to be sure that surety 
company doesn't pay ELM; isn't that right? Isn't that 
in your best interest? 
A No. I'm after getting the truth and facts 
established as they transpired. 
Q No. You're better off if the surety company 
doesn't pay ELM, isn't that right, because once they 
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pay ELM, they go after you? Isn't that right? 
A We needed to get the facts clear, and the way 
they were presented to your clients --
Q Sir, my question is your best interest is in 
seeing ELM not paid under that surety bond? 
A My best interest is to make sure the facts 
are established collectly, counselor, 
Q Okay. If ELM is paid, they go after you, 
don't they? 
A Not necessarily. 
Q Well, why not necessarily? 
A Because of the ongoing situation that's 
transpired to date with the surety companies. 
Q Okay. Well, you've been waging a war against 
ELM to prevent them from getting paid, haven't you, 
sir? 
A Counselor, I'm the defendant. I'm the 
victim, not ELM. ELM is the one that is 
perpetrating — 
Q Let's go to specifics. You talked to the 
police officer that had those bad checks, didn't you, 
you and Mr. Pace, didn't you? 
A So we're no longer on Beaver and Milford now. 
Q No. Is that too fast for you? Because if 
that is --
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A That's too fast. 
Q We're talking about the police officer that 
you talked to about the bad checks. 
A He solicited us. He came to us. 
Q You talked to him, though, didn't you? 
A Yes. He came -- I actually did not talk to 
him directly. I went through my counsel. 
Q Okay. And what was said by your counsel and 
you was, "Oh, we had a deal with ELM on postdated 
checks;" right? 
A It was an ongoing process. 
Q Okay. To thwart the criminal prosecution 
what you told them was about a contract that didn't 
exist. 
A You know, counselor, those checks that were 
presented to Officer Park --
Q No, these are my questions. 
A This is the contract. 
THE COURT: Just a minute. Just answer the 
question. 
MR. HARRINGTON: Thank you. 
THE WITNESS: You're referring to contracts. 
What contracts. 
Q (BY MR. HARRINGTON) That's what I've been 
trying to find out. Some contract with postdated 
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checks, enabling you to give postdated checks to ELM. 
I asked you, sir, show me in the contracts where it 
is. Tell me about this. 
A Earlier I was showing you paragraph 4 when 
they offered the service, then they were obligated to 
receive the money. 
Q Okay. Now, have you had any conversations --
and I better go slow on this one. 
A You bet. 
Q With the one for the bonding company on the 
VA? Have you talked to them? 
A Yes. 
Q On the Veterans Administration Medical 
Center. 
A I've talked to representatives of the bonding 
company and their counsel. 
Q Okay. Now, have you told the same story to 
them that somehow ELM has fraudulently put people on 
payroll that didn't work up there? Did you tell them 
that story, too? 
A No. 
Q What story did you tell them? 
A I told them that the payment -- the certified 
payroll that ELM as an employer is supposed to provide 
as an employer on federal projects for three years to 
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keep that as a record was supposed to be a document 
that was signed. And as the employer, they were 
required to present that for the Department of Labor 
to use at any time. And that would be the document 
that would help ELM establish who was present at the 
job and when they were paid and what work they did. 
Q Okay. So you're back to certified payrolls 
then? Was that the story? 
A That's the basic core and spine of 
articulating payment. 
Q Well, sir, let's go back to what the only 
issue is before this Court, and that's that criminal 
prosecution, the threats of it. You say you have an 
absolute memory of that, correct? There's no question 
in your mind? 
A Yes, absolutely. 
Q Okay. And this is preRitalin? 
A Yes, correct. 
Q Okay. And what you're testifying is that you 
didn't tape record it. Out of all these tapes you 
didn't get that on it. 
A You know, I didn't tape record everything. 
It was not possible to tape record everything. 
Q But it just happens that didn't get on all 
these tapes? 
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A There was more than one occasion. 
Q Well, that seems to increase the 
possibilities it would be on the tapes? 
A I know. I know. And it just so happened 
that the only way I could validate it for credibility 
reasons was the 21 June because I was able to create a 
situation to prepare for, to set that up — 
Q Sir --
A — to document and validate. 
Q Isn't it true that you're a desperate man in 
a desperate situation, and you will take whatever 
desperate actions you can? 
A As of when, counselor? 
Q As of the spring of 1995? 
A No. The answer is no. 
Q When did you become a desperate man in a 
desperate situation? 
A Probably the 10th of August of 1993. Now, 
that's preRitalin, and I can remember that. Now why? 
THE COURT: Redirect? 
MR. PACE: No. Your Honor, if I could have a 
minute 
THE COURT: You may step down. 
(Time lapse.) 
MR. PACE: Your Honor, we're finished 
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THE COURT: Okay. 
MR. HARRINGTON: Your Honor, with your 
concurrence, would you like a few minutes of closing 
argument? 
THE COURT: Yes. 
MR. HARRINGTON: Although I!m plaintiff, it 
may be appropriate for Mr. Pace to go forward because 
of the issue. But I will, with the Court's 
concurrence, as plaintiff go ahead. 
Your Honor, the issue as outlined in our 
trial brief is the microcosm that this case has to be 
seen through. And, quite frankly, it's the 
Restatement Second wherein it says very clearly that a 
statement, a threat to withhold an action under the 
contract does not constitute duress. 
The only question becomes the criminal 
prosecution issue. ELM has very clearly testified 
that, yes, the reason they had the payment agreement 
was if he didn't sign it, they would terminate the 
contract and go on. So the issue is solely criminal 
prosecution. 
Now, what did these men do? What they did 
was upon receipt of bad checks, pursuant to Utah Code 
Annotated, Section 7-15-1, sent the required notice. 
And in that notice, as stipulated by law, it says that 
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they can and there is a possibility of criminal 
prosecution. 
Now, what I think Mr. Pace has to argue to 
you is -- that being the only evidence that is 
verifiable and can be put before the Court, he's got 
to argue that the issuance of that letter constitutes 
a threat of criminal prosecution. And I would have to 
suggest to the Court then that if that was found to be 
true, that each and every entity, person, individual, 
that ever sends out that notice and has any subsequent 
dealing with the debtor is guilty of duress. 
If I go and issue that letter, and I sit down 
and have a Coke or a cup of coffee with that person, 
it can be construed that that exchange of any type of 
gratuity, consideration is duress. And I think that 
it is patently ludicrous to think that the stipulated 
requirement under the law would constitute duress. 
What duress is -- and let me tell you what 
would have to be proved by Mr. Pace and his client is 
for these gentlemen to sit down and say, "We will 
issue and/or go to the police and file out a complaint 
with you if you don't sign this." That is the only 
threat of criminal prosecution that will satisfy. 
There is no evidence of that. 
What we heard from Mr. Told was, "I thought I 
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heard" -- a man with diminished capacity by his own 
admission, that he has said that, "I think that these 
guys were saying, fIf you don't sign this, then in 
fact you are going to be criminally prosecuted.111 
And we have heard without variation, without 
variation back here, that in fact that did not happen. 
They issued it. 
Now, what was the other evidence we had? Two 
tapes. And what it was was Mr. Told -- not 
Mr. Harward, not Mr. Stewart, not Mr. Kidman saying --
he said himself, he says, "I guess then you're going 
to throw me in jail." That's all we have that is even 
close to a threat of criminal prosecution. And, in 
fact, it's not because it was said by Mr. Told. 
Now, what do they have to do to prove that? 
They have to reach up and prove it on the basis of 
clear and convincing evidence. You, as the trier of 
fact in this issue, decipher and look at that 
evidence. And I would suggest it doesn't come close 
to being clear and convincing. It is only the 
self-serving testimony of Mr. Told that would 
substantiate a threat of criminal prosecution. 
Your Honor, I think that's the only issue 
that we have here. The only issue is one for a man 
whose world is falling down around him, had by his own 
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admission since August of '93 been falling down. He 
is a desperate man. Now, with 20/20 hindsight he has 
latched on it the issuance of these letters as a basis 
for saying duress. 
Your Honor, I won't take any further time of 
the Court but merely to say they have not proved and 
reached up to the burden of proof that they have. The 
proof that they have is self-serving. And, thirdly, 
there seems to be no independent verification. The 
one offered by Mr. Told this morning was, "Heather 
Silver sensed that I was in duress." That's the only 
independent verification of that. 
Secondly, the other evidence that should be 
there, why is there not a contemporaneous expression 
by Mr. Told? Even after having signed it on June 5th, 
why not by July 5th a letter coming back and saying 
"You know what? I think this agreement is wrong"? 
Why didn't he come back before July 30th? Why is it 
until two years later that we finally hear about 
duress? 
I think that belies the fact that this is an 
afterthought. The entire proceedings before this 
Court have been an afterthought. And I would submit 
it on the basis that this has not been proven as to 
duress. 
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Plaintiff has proven a contract. They have 
proved the breach. They have proven the amount of the 
damages. They ask now for this Court to enter a 
judgment in the amount of approximately $230,000. 
Thank you, your Honor. 
MR. PACE: Your Honor, the court in 
Andreini -- the Utah Supreme Court in Andreini adopted 
the Second Restatement of Contracts with regards to 
duress. And the statement with regards to duress is 
not as articulated by John Harrington. It was not 
that 
The ] .aw on duress now in Utah is principally 
this, that there must be either a wrongful act of some 
type of physical compulsion, which isn't considered as 
an issue here, or some type of duress by improper 
threat. 
Now, the drafters they did away -- in that 
decision they did away completely with an old rule 
rule that said that threat must arouse such fears 
precluding the party from exercising free will and 
judgment. And instead they adopted this principle. 
And this principle is the only issue that should be 
before the Court. And this principle is: It is 
enough if the threat induces assent on the part of one 
who has no reasonable alternative. 
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The question before the Court is did it 
induce some type of assent? Did the threat of either 
criminal prosecution or some other improper threat 
induce Mr. Told to sign another agreement? 
What is clear from their own testimony, 
Mr. Harward's own clients, James Harward -- I'm 
sorry -- Mr. Harrington's own clients, James Harward 
and Wayne Stewart, stated clearly that there was an 
original contract, that in the original contract only 
M.T. Enterprises was bound. There was no interest 
in -- in Mr. Harward's deposition he stated there was 
no interest in that original contract. In his 
cross-examination he contested that point, but he 
stated that, "Yes, I did say that in my original 
deposition." 
These payments underneath that agreement were 
delayed by M.T. Enterprises. M.T. Enterprises was not 
able to meet their obligations. And the Court does 
need to -- even though it was decided on summary 
judgment, the Court needs to look into why M.T. 
Enterprises was not able to meet their obligations. 
Was it because of some action on the part of 
ELM? If so, then that increases any of the improper 
acts that may have happened by ELM, if ELM caused the 
problem in the first place. Did ELM cause the 
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problem? Was M.T. Enterprises unable to pay their 
bills to ELM because ELM was not providing some 
service that M.T. Enterprises needed? 
An employee of ELM, Richard Clark, their 
payroll manager, testified that for the first four to 
six weeks of the contract between M.T. Enterprises and 
ELM, ELM was providing certified payroll. This was a 
certified payroll that M.T. Enterprises needed in 
order to receive payment from Comtrol. Without the 
certified payroll, Comtrol would not pay M.T. 
Enterprises. 
James Harward, Wayne Stewart completely and 
unequivocally denied in no uncertain terms that not 
only did M.T. Enterprises never want certified 
payroll, never talked about it, never requested it, 
but ELM never had anything to do with it. Then what 
is Rich Clark doing here on the stand saying exactly 
the opposite? And Heather Silver, an employee who 
quit Morris Told's employment because Morris Told 
couldn't pay her, she was saying the same thing on the 
stand. Are those two people lying or are James 
Stewart and Wayne Stewart lying? 
If ELM did an improper act that increased the 
problem between the two parties that led up to the 
signing of the payment agreement, then that increases 
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any future threat as to whether or not that threat was 
duress or not. 
At the point in March when Morris Told and 
M.T. Enterprises submitted the three checks to ELM, 
and they bounced, ELM testified through James Harward 
and Wayne Stewart that they had several options. They 
had a myriad of options. 
Their options were that they could 
immediately terminate the contract. They didn't have 
to have any further dealings whatsoever with Morris 
Told. They could immediately terminate the contract. 
They could continue under the contract, 
continue making payments under the contract, continue 
accepting postdated checks under the contract, 
continue accepting checks that wouldn't clear under 
the contract that they could have been doing for 
several months. They could continue doing that. 
They could immediately sue for the bad checks 
with no -- without this letter. It's been presented 
to the Court that this letter is some type of legal 
obligation. It is absolutely false to state that this 
letter -- there's a legal obligation on anybody to 
send out a letter in compliance with 7-15-1. That 
does not exist. The obligation is only that if you 
intend to collect attorney's fees on top of the bad 
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checks, then you must comply with 7-15-1. But if not, 
this does not need to go out. 
ELM chose to send this out. ELM chose to 
send this out, and then they chose the other option as 
well of continuing -- continuing to provide payroll 
without the certified payroll so increasing Morris 
Told's obligation to them without his ability to repay 
it, increasing his debt, with Morris Told and M.T. 
Enterprises having no ability whatsoever to repay what 
was going on. ELM chose that option. 
And then they chose the option of stringing 
Morris Told along and trying to help him -- saying in 
their words, trying to help you pay these things and 
trying to help you follow these rainbows, anymore 
rainbows over the horizon. This Shasta Electric 
Company who is going to come in and invest in some 
floundering plumbing business, a group of doctors or 
dentists are going to come in and invest in a 
floundering plumbing business so that Morris Told can 
continue to get more and more in debt. And th.n all 
of a sudden when the SBA loan falls through on 
April 28th, they call Morris Told down to their office 
and say, "Morris Told, we are not going to continue 
this arrangement. You need to sign this agreement in 
order to continue this arrangement." A complete 
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separate agreement, a complete separate arrangement, 
with a new party -- bringing in an entire new party 
into this. Morris Told was not a party personally to 
the original agreement. He would be completely 
obligated under the second agreement. There was no 
interest being charged on the first agreement. There 
was 36 percent interest on the second agreement. And 
if Morris Told did not sign this agreement, the 
testimony on both sides -- Morris Told clearly saying 
that he was told explicitly by Wayne Stewart when 
Wayne Stewart and Morris Told went into his private 
office to type out and finish out the agreement that 
Wayne said, "Morris, you have to pay this or we're 
going to have to stop the payroll, and we're going to 
have to pursue the bad checks." 
James Harward and Wayne Stewart both 
stated -- both of them stated before you that neither 
one of them at any time ever told Morris Told, "We are 
not going to prosecute you." That's evidence before 
the Court. 
Wayne Stewart and James Harward both stated 
in court yesterday that Morris Told repeatedly asked 
them about the prosecution. Both of them admitted 
that. That is evidence before the Court. It's not 
just one thing that Morris Told dreamed up. It's 
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things that these gentlement are admitting. 
When you're looking at the options of the two 
parties, you look at all the myriad of options that 
ELM had. And they went down the list, and by advice 
of counsel they chose option X. What option did 
Morris Told haye? He had one option and one option 
only. 
He would one that was a non-option, and that 
was take his business that he had been in business 
with for 30 years, that he had been grasping at straws 
trying to keep this business going, and he could turn 
to ELM and say, "You're right, ELM. I give up and 
quit. I'm going to lose the Beaver/Milford job. I'm 
going to lose the Hill Air Force job. I'm going to 
lose the VA job. I'm in trouble. I'm done. I quit. 
I'm going down the tubes. I'm in debt, in hawk, up to 
my neck. I quit." That's not an option. And the law 
doesn't make that an option. The law doesn't require 
somebody to do that. His only option to keep going 
was to sign that repayment agreement. 
Is there any evidence that Morris Told felt 
he had no option? Yes, there's clear evidence. Two 
employees of Morris Told who quit his employment 
because he could not pay them came in and testified. 
Mr. Hutchings was unable to because of his operation, 
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but he clearly stated that at the time Morris signed 
it he was frantic. He had no options. He was 
grasping at straws. Clark Hutchings clearly told 
Morris Told, "You can't sign this agreement. There's 
no way you can sign this agreement. They're trying to 
completely take advantage of you. There's no way you 
can sign this agreement. Why would you sign this 
agreement?" 
And Morris Told says back to him, "I have to 
I have no other options." In fact, Clark Hutchings 
says, "I have to. I have no other options. And I 
believe the exact words are -- I can quote it out of 
the deposition -- "They'll come after me for the bad 
checks." 
And Ntorris Told wasn't in the room during the 
deposition. Clark Hutchings had not worked for Morris 
Told in over two years. Morris Told had no authority 
or control over Clark Hutchings. Clark Hutchings had 
no reason to lie for him. In fact, Clark Hutchings 
had every reason in the world to screw Morris Told. 
He had every reason in the world to say Morris Told is 
a liar because Clark Hutchings' daughter and Clark 
Hutchings1 son-in-law and Clark Hutchings himself were 
both forced to quit because for a period of several 
months they were not receiving their payment. He had 
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every reason in the world to hate Morris Told, and yet 
he would not life. 
Heather Silver said the exact same thing that 
she was present and Morris and her father were 
talking. And Clark said, "Morris, why did you sign 
that thing?" 
And Morris said, "I had to. I had no other 
option." That's evidence before the Court by very 
credible witnesses. 
Your Honor, that is with regard to the 
. . • • • • I ' • • • 
options themselves. Now, with regards to the threats, 
there's two types of threats that the law of duress 
will address. One is criminal prosecution, but that 
is not the only issue before the Court. The other one 
is the issue of the threat of withholding payroll. Is 
that an improperly threat? 
Mr. Harrington described to the Court that it 
would not be an improper threat because it was simply 
complying with the contract. However, the Restatement 
clearly says otherwise. The Restatement says, and 
I'll quote, "A threat for nonconformance of a contract 
made for some purpose unrelated to the contract such 
as --" and this is a quote -- "to induce the recipient 
to make an entirely separate contract is ordinarily 
improper." 
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1 Correct, your Honor. It would not be 
2 improper duress if ELM were saying to Morris Told and 
3 M.T. Enterprises, "We are going to quit performing 
4 under this contract." That's not duress. That's just 
5 saying, "We're stopping the contract." That was one 
6 of ELM's options. ELM could choose that option. That 
7 was option A. But, no, ELM decided to not choose 
8 option A but to say, "We're going to not perform under 
9 the contract until you sign this second agreement." 
10 And did Morris Told have any other options under that 
11 second agreement? The only other option was to allow 
12 his entire life to go down, everything he had worked 
13 for in his entire life to go down. 
14 Here's a man who in the 1970's graduated from 
! 
15 | college. Do you think he's proud necessarily of being 
16 a plumber? I believe that Morris Told has taken his 
17 entire life -- strike I believe. Morris Told has 
18 taken his entire life and put it into this business, 
19 has everything wrapped up into it. And his only 
20 option at this time on June 5th was to decide whether 
21 or not to let that entire thing go down or to continue 
22 on and sign that repayment agreement. 
23 With regards to the threat of stopping the 
24 payroll, John Harrington said two things and Wayne 
25 Stewart said the same two things. And they both 
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agreed with them. John Harrington said clearly — I 
was very explicit on cross-examination as to whether 
or not he exactly stated this. He said ELM was 
prepared to stop the payroll. And Wayne Stewart said 
the exact same thing. They both agreed that that was 
clearly communicated to M.T. Enterprises during this 
entire time period in question. And they both stated 
that, "We needed to have an additional agreement in 
place if we were going to continue with the payroll." 
That was very clearly communicated, and they both 
agreed to that. That is evidence before the Court, 
not simply made up by Morris Told, as portrayed by 
counsel. 
Turning to the matter of criminal 
prosecution, your Honor, it is a mirror image of the 
bad faith -- of the improper acts under the -- it is a 
mirror image of duress of the threats to withhold 
improper payroll -- the threats to withhold the 
payroll. And that is if you make a threat of criminal 
prosecution, there's two other requirements underneath 
that. And that is that the person who is making the 
threat -- it's immaterial if the person making the 
threat believes the recipient is guilty or not. It 
doesn't matter whether or not he was guilty or not. 
It doesn't matter whether or not Wayne Stewart and 
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James Harward stood before you today and said, "We 
would never prosecute because we didn't really think 
he was guilty because we thought it was just a civil 
matter anyway." That's immaterial. What is material 
is that under Rule IB — the Second Restatement of 
Contracts 176 states that the threat of criminal 
prosecution is improper if it's used as a means of 
inducing the recipient to make a contract. 
So the question is, was that used as a means 
to induce him to make a contract? They both admitted 
that — they both admitted that never during this time 
period — and they had several conversations with 
Morris Told, and he asked them several times regarding 
the threat of criminal prosecution. They both 
admitted that they never pulled that off the table. 
They never pulled that off the table. James Harward 
stated that. Wayne Stewart stated that. 
And whether or not Morris Told was able to 
capture that on tape, I believe, to a certain extent 
is immaterial. What other witnesses -- what other 
cases come before courts where there are even any 
tapes at all of the conversations? It would be 
improper for the Court to hold that against Morris 
Told for not being able to capture that. We were able 
to capture two — he was able to capture two. They 
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were on the date of the termination when those 
discussions were made. And they weren't simply 
statements made by Morris Told. They were statements 
that Morris Told made, and ELM agreed with. And the 
quote of the statement was, "So what other storm 
clouds are brewing? Are you going to — I guess 
you're first going to pursue the bond and escalate 
from there and go after the bad checks or whatever?" 
And ELM says, "Yeah." 
And then Morris, "You're going to go after 
criminal prosecution?" 
And ELM said, "Well, basically we're going to 
do whatever is necessary." 
And even then they never pulled it off the 
table. And, yes, Morris Told was not able to capture 
the previous conversations on tape, unable to. But 
that doesn't mean they didn't exist. And from James 
Harward and Wayne Stewart's own testimony, Morris Told 
in several conversations had addressed the threat of 
criminal prosecution, and they had never pulleJ it off 
the table. 
What was stated -- I remind the Court that 
Wayne Stewart stated on cross-examination that shortly 
after the letters of March 3 1st were sent out, Wayne 
Stewart stated that Morris called shortly thereafter. 
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He was frantic about the criminal prosecution. He was 
inquiring about that, and that Wayne Stewart didn't 
pull it off the table. That was shortly after. That 
wasn't just -- that was shortly after these letters 
were sent out. 
Finally, your Honor, on the issue of the 
March 31st letters, it is not true and we are not 
claiming and we're not asking the Court to find in any 
way or make a ruling in any way that would open a door 
for anybody who had contact with -- anybody who has 
sent out a letter for a bad check who has later had a 
contact with that person, that they would be in some 
way guilty of duress. That's not the case. 
Duress would only apply if after sending out 
a letter threatening criminal prosecution and then 
after following that up with additional statements and 
conversations where criminal prosecution was brought 
up and after following that up with additional 
conversations, that the company that sent out the 
letter then asked the person to sign an additional 
agreement to avoid the legal problems they were 
facing. 
The moment that company asked that question 
and presented that payment agreement to that 
individual, then if that payment agreement is signed, 
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then that becomes duress. 
Your Honor, before I close, I would like to 
urge the Court to take a good long look at the 
attorney's fees that were presented, that the 
definition of a reasonable attorney's fee is not 
whatever the attorney charges. The definition of 
reasonable attorney's fees is not if the attorney puts 
down 30 or 40,000 dollars as a bill and itemizes what 
they spent -- even if the time was actually spent on 
the case, that doesn't define that as reasonable. 
What's defined as reasonable is what was 
actually necessary. If this case is a cut and dried 
case, then there should be nowhere near that amount of 
attorney's fees. I'd urge the Court to take a good 
long look at that. But before the Court would get to 
that point, I'd urge the Court to keep clearly in mind 
that the purpose of duress is to prevent an individual 
such as Morris Told from being bound by a contract, 
from being bound by an agreement when he's presented 
with that agreement with no reasonable alternative. 
There's no requirement under Utah law that a gun be 
held to his head to make it duress. There's no 
requirement under Utah law that physical violence or 
any type of extreme action be taken. The requirement 
is that if the threat is there and the threat induces 
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action, then it becomes duress. And I believe the 
evidence is clearly before the Court to establish 
that, and we wil1 rest. 
THE COURT: Okay. First, I'd like to commend 
the attorneys for their professional manner in which 
they conducted this trial. I'm going to take this 
matter under advisement. However, I'm going to allow 
each side 15 days to submit what they think should be 
the findings of fact and conclusions of law. Then 
I'll give each side another ten days after that to 
respond to the other party's submitted findings of 
facts, conclusions of law. 
Upon these documents coming in, I'll compare 
what you have with my notes, and I may like what you 
have, and I may not like it. If I don't like what you 
have, I'll insert my own. But this gives you a last 
opportunity based upon the evidence presented the last 
two days to assist the Court in making a decision in 
this case. 
Are there any questions? 
MR. PACE: No, your Honor. 
MR. HARRINGTON: No, your Honor. 
THE COURT: Thank you very much. 
(Proceedings in the above-entitled 
matter were concluded.) 
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